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ENGLISH SOURCES OF THE AMERICAN LAW 
OF TREASON* 


WiIcLcarp Hurst 


Article III, Section 3 of the United States Constitution provides : 


Treason against the United States, shall consist only in levying 
War against them, or in adhering to their Enemies, giving them 
Aid and Comfort. No Person shall be convicted of Treason 
unless on the Testimony of two Witnesses to the same overt 
Act, or on Confession in open Court. 

The Congress shall have power to declare the Punishment of 

Treason, but no Attainder of Treason shall work Corruption 

of Blood, or Forfeiture except during the Life of the Person 

attainted. 

Accurate definition of the intent and act elements and the policies 
underlying their definition provides the central and most difficult 
problems in the law of treason. Treason is the betrayal of allegiance 
owed a political sovereign either because of citizenship or because of 
acceptance of the protection of the laws. Obviously the intention is 
at the heart of such a crime. Is an act a distinct element of the 
offense, in addition to the showing of the intent to betray? Must 
the act be of some peculiar character, or must it be such as to furnish 
some evidence, or evidence beyond a reasonable doubt, of the exist- 
ence of the treasonable intention? The crime is the most serious 
against the safety of the state; but, by the same token, the stigma it 
carries, and the vagueness of its reach have made it a notorious 
instrument of arbitrary power and political faction. This contrast 
poses the further question, whether in a doubtful case policy calls 
upon the court to extend the scope of the offense for the protection 
of the state, or to restrict it for the protection of the individual. 





* This article is part of a study of the historic background of the treason 
clause of the United States Constitutiou, made at the request of the Department 
of Justice in connection with the reargument at the October Term 1944 of Cramer 
v. United States (see 137 F(2d) 888 (C.C.A. 2d, 1943) rev’d 65 Sup.Ct. 918 
(1945). No restrictions were placed by the Department upon the materials or 
findings. The opinions stated are those of the author, and do not purport to 
reflect the official position either of the Department of Justice or the United States 
Navy, with the latter of which the author is at present connected. Appreciation is 
expressed for the invaluable assistance gives in the preparatios of this study by 
the Library of the Department of Justice, and by Professor Eldon James, Law 
Librarian of Congress, and members of his staff. especially Mr. William Friend, 
chief of the English and Empire law section, Law Library of Congress. 
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The treason clause of the United States Constitution was written, 

debated, and adopted by men whose ideas regarding the policy and 
historical implications of the law of treason were derived from Eng- 
lish law. The very terms of Article III, Section 3 are in large part 
derived from the statute of 25 Edward III (1350), among whose 
seven categories of high treason the most important were to “com- 
pass or imagine the death of our lord the King .. .,” to “levy war 
against our lord the King in his realm,” or to adhere to his enemies, 
giving them aid and comfort. The omission of any provision anal- 
ogous to that against compassing the king’s death, and the constitu- 
tional limitation of “treason” to the other two of the three principal 
branches of the Statute of Edward III, form the heart of the re- 
strictive policy evidenced the definition in Section 3 of Article III. 
Clearly, it is relevant to an understanding of the terms of that section 
to examine the English doctrine with which the Americans of 1787 
were familiar. First importance in this undertaking should be given 
to the analysis of the accounts of “treason” in the great English law 
treatises prior to the adoption of the United States Constitution. 
This is both because only in the treatises do we find any careful 
effort to analyze the policy and the elements of the crime, and because 
the Americans obtained their knowledge of the English law and 
experience primarily from the treatises. Granting always the funda- 
mental importance of the Statute of Edward III, other English legis- 
lative materials contribute little to explicit analysis of the crime. 
The case materials deserve only third rank in value; the impressive 
volumes of the State Trials contain a maximum of pleadings, tedious 
testimony and records of executions, and a minimum of helpful 
examination of the policy and elements of the offense. Moreover, 
one famous case after another proves, on close inspection, to be 
so interwoven with the peculiar political and religious motives and 
pressures of its time as to be of little value beyond furnishing cumu- 
lative evidence of the readiness with which the crime has been 
abused as an instrument of faction. Finally, there is little satisfactory 
evidence that Americans had access to, or extensive knowledge of the 
records of the English trials, as distinguished from their familiarity 
with the basic statute and the treatises. 

This study, therefore, examines the accounts given in the basic 
English treatises of the elements of the crime of treason, and the 
policy which should guide application of the law in doubtful cases. 
The discussion is supplemented by brief consideration of 19th and 
20th century texts. 
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(a) Early English Treatises 


Significantly, there is no word of any policy restrictive of the 
scope of “treason” in the brief definitions and discussions of the early 
books (Glanvill, Bracton, Britton, Staundford). The crime is simply 
set forth in positive terms, looking to the interest in the security of 
the king and his authority. Staundford notes that the Statute of 
Edward III asserted the need for resolving the uncertainties of the 
common law regarding the extent of the offense, but he does not 
feel impelled to add any special words of praise for the endeavor.* 
Appropriately, the new emphasis on safeguarding the liberty of the 
subject first appears in Coke. His discussion is not wholly consistent 
in this respect,? and in one instance especially, he avows a principle 
of liberal construction in favor of the king: 


This compassing, intent, or imagination, though secret, is to be 
tryed by the peers, and to be discovered by circumstances 
precedent, concomitant, and subsequent, with all endeavour 
evermore for the safety of the King.* 





*The following are the treatises referred to in sections (a) and (b), (in 
chronological order) : 

Glanvill, De Legibus et Consuetudinibus Regni Angliae (c. 1187-1189) (1) 
edited by George E. Woodbine (New Haven, 1932); (2) translation by John 
Beames (Washington, 1900). 

Bracton, De Legibus et Consuetudinibus Angliae (c. 1250-1258): (1) edited 
by George E. Woodbine (4 vol. New Haven, 1932 ff.); (2) translation by Sir 
Travers Twiss (6 vol. London, 1879). 

Fleta (c. 1290) (London, 1647). 

Britton (c. 1290), (Nichols, ed. 2 vol. Oxford, 1865). 

Fortescue, De Laudibus Legum Angliae (c. 1470) (Chrimes, ed. Cambridge 
1942). 

Staundford, Les Plees del Corone (1560) (London, 1607). 

Coke, Institutes of the Laws of England, Third Part (5th ed. London, 1671). 

Hale, History of the Pleas of the Crown (2 vol. Emlyn, ed. London, 1736- 
1739). (All citations herein are to vol. 1.) 

Kelyng: A Report of Divers Cases in Pleas of the Crown, Adjudged and 
Determined in the Reign of the late King Charles II, etc. Collected by Sir John 
Kelyng, K™t. (London, 1708) (3d ed., London, 1873). 

Hawkins, A Treatise of the Pleas of the Crown or A System of the Principal 
Matters relating to that subject, digested under proper heads (1716) (7th ed. 
4 vol. London, 1795). 

Foster, A Report of Some Proceedings on the Commission for the Trial of the 
Rebels in the Year 1746 in the County of Surry; and of other Crown Cases 
(1762) (3d ed. London, 1792). 

Blackstone, Commentaries on the Laws of England (4 vol. Oxford, 1769) 
(All citations herein are to volume 4). 

* Staundford, Lib. 1, Cap. 2, 1-0. 

* Note his emphasis on the declaratory aspect of the Statute. and his unques- 
tioning acceptance of the doctrine that in treason all are principals. Coke. 1 (n), 
9, 16, 138. 

*Id.. 6. This comment is the more striking, because it is made after Coke had 
emphasized the provision retaining in Parliament the authority to declare new 
treasons. 
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This is said, however, with reference to the most vague and pre- 
cautionary head of the Statute, which is pointedly omitted in the 
restrictive terms of the Constitution of the United States. Apart 
from this, the general terms of Coke’s analysis are all such as to stress 
that the distinguishing mark of the Statute of Edward III is its 
limitation of the scope of the crime. 









































And albeit nothing can concern the King, his Crown and Dig- 
nity, more then Crimen laesae Majestatis, High Treason: Yet 
at the request of his Lords and Commons, the blessed King 
by authority of Parliament made the Declaration, as is above- 
said: and therefore, and for other excellent laws made at this 
Parliament, this was called Benedictum Parliamentum, as it 
well deserved. For except it be Magna Charta, no other Act 
of Parliament hath had more honour given unto it by the King, 
Lords spirituall and temporall and the Commons of the Realm 
for the time being in full Parliament, then this Act concerning 
Treason hath had, For by the Statute of 7 H. 4 cap. 10. re- 
citing that where at a Parliament holden 21 R. 2 divers pains 
of treason were ordained by Statute, in as much as there was 
no man did know how to behave himself to doe, speak, or say, 
for doubt of such pains: It is enacted by the King, the Lords 
and Commons, that in no time to come any treason be judged 
otherwise, then it was ordained by this Statute of 25 E. 3 
* * * [After reciting other acts to the same effect:] And 
all this was done in severall ages, that the faire Lillies and 
Roses of the Crown might flourish, and not be stained by 
severe and sanguinary Statutes * * ** 


At the outset of his discussion, he emphasizes the importance of the 
clause referring the declaration of new treasons to Parliament, and 
subsequently he points out that this means, broadly, that the judges 
“shall not judge a simili, or by equity, argument, or inference of any 
treason,” and that the statutory injunction that nothing be taken to 
be treason thereunder which is not “specifically” so declared, is 


A happy sanctuary or place of refuge for Judges to flye unto, 
that no mans blood and ruine of his family do lie upon their 
consciences against law. And if that the construction by argu- 
ments d simili or d minori ad majus had been left to Judges, 
the mischiefe before this statute would have remained, viz. 





*Id., 2-3. Note that James Wilson, as defense counsel in the Pennsylvania 
treason trials of 1778, referred to this designation of the “benedictum Parlia- 
mentum.” 7 Pennsylvania Archives (Hazard, ed. Philadelphia, 1853) 51. Compare 
Coke’s praise and emphasis on the restrictive character of the Statute of 1 Mar., 
id., 23. 
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diversity of opinions, what ought to be adjudged treason, 


which this statute hath taken away by expresse words. * 
* *6 


He cautions, though, that 


* * * the clause * * * of restraint of like cases, &c. 

extends onely to offences, and not to tryals, judgements, or 

executions." 
But this seems to refer to matters of procedure and sentence, and, 
in view of the general emphasis of the treatise, does not mean that the 
scope of the offense might in effect be extended by new definitions of 
the evidence which would suffice to make out a charge under one of 
the classic headings.* Coke applies the doctrine of strict construction 
to limit the offense of adherence to enemies: 


A. is out of the Realm at the time of a Rebellion within Eng- 
land, and one of the Rebels flie out of the Realm, whom A. 
knowing his treason doth aide or succour, this is no treason 
in A. by this branch of 25 E. 3. because the traytor is no 
enemy, as hereafter shall be said; and this statute is taken 
strictly.® 
Again, since the words of the statute punished him who should bring 
counterfeit money “en cest roialme,” it was not an offense within 
this clause if the counterfeit was brought from Ireland, which for 
some purposes is a part of the realm,— 
* * * so wary are Judges to expound this statute con- 
cerning Treason, and that in most benigne sense. * * * 1° 
There is nothing in Coke’s discussion more explicit than the 
passages quoted above, to indicate that his praise of the restrictive 
policy evidenced by the Statute of Edward III was given with par- 
ticular thought to prevention of oppressive resort to “treason” prose- 
cutions in domestic political controversy, as distinguished from 
charges of dealing with external enemies. But, it will be noted that 
his reference to strict construction in the case of the crime of adher- 





Ol 24. 23. 

"Id., 15. Compare 21: “And note this branch extendeth (as hath been said) 
to the offence, viz. treason, and not to tryall, judgement, or execution.” 

* Thus the remark quoted in the text is made in connection with his pointing 
out that standing mute or giving a confession may yet be a basis for conviction 
under the Statute. And compare his emphasis that conviction must be “upon 
direct and manifest proof, not upon conjecturall presumptions, or inferences, or 
straines of wit” in view of the Statute’s requirement that defendant be “provable- 
ment” attained. Jd. 12, 21. 

* Id. 11. 

* Id., 18; cf. 4. 








320 WISCONSIN LAW REVIEW [Vol. 1945 


ing to enemies points towards keeping that clause of the Act out of 
the sphere of home politics. And the fact is, that the “divers pains 
of treason * * * ordained by Statute,” which are cited as op- 
pressive and threatening in their vague scope, all focussed on the 
struggle for power immediately between essentially English factions. 
This seems true even of legislation directed against the assertion of 
papal power. This matter is more explicitly treated in Hale, and will 
be noted further at that point. 

The earliest books are thoroughly ambiguous as to the kind of 
overt act, if any, required to make out a case under the various 
headings of “treason.” Glanvill recognizes the existence of the 


Crimen quod in legibus dicitur crimen laesae maiestatis, ut de 
nece vel seditione personae domini regis vel regni vel exercitus 


and this he later described as existing 


Cum quis itaque de morte regis vel de seditione regni vel 
exercitus infamatur!! 


but these definitions—though interesting for the hint of Roman 
influence (“laesae maiestatis”)—shed no light on the types. of con- 
duct which would fit these general descriptions. At only one point, 
in describing the steps in procedure, does he approach specifications : 


Ad ultimum autem accusatore proponente se vidisse vel alio 
modo in curia probato certissime se scivisse, ipsum accusatum 
machinatum fuisse vel aliquid fecisse in mortem regis vel se- 
ditionem regni vel exercitus, vel consensisse vel consilium 
dedisse vel auctoritatem praestitisse * * * 

At length, however, when the accusor has charged that he saw, 
or that, by another way proved in court, he knew for a cer- 
tainty that the accused had plotted or had done something 
toward the death of the king [against the life of the king] 
or insurrection in the kingdom or in the army or had consented 
or given counsel or conferred authority therefor * * *? 


This seems to put simple conspiracy or plotting of the named ends 
on a par with their execution, so far as the offense goes. If con- 
spiracy is put aside, however, Glanvill seems to refer to overt acts 
(‘“‘vel aliquid fecisse”) not as inherently reflecting evil intent, but 
simply as an independent element of the crime; and this seems rein- 
forced by the fact that, as he puts it, the relevance of the “‘some- 


" Lib. 1, cap. 2 (Woodbine, 42; Beames, 2); Lib. 14, cap. 1 (Woodbine, 174; 


Beames, 278). 
“Ibid. (Woodbine, 174-175; Beames, 281). (Present author’s translation.) 
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thing” which was done was that it put a train of events in motion, 
looking toward one of the specified purposes or results (“in mortem 
regis vel seditionem regni vel exercitus”: the use of the accusative 
with “in’’). Thus when action is referred to as an element in the 
completed offense,—whatever the significance of the act in a charge 
of conspiracy to commit the offense,—Glanville does not indicate 
that the action is significant as evidence of intent but as evidence of 
the fact of beginning execution of the intent. It is also interesting to 
note that at this early reference, there is the idea that contact or 
conference with dangerous persons presents per se a social danger. 

These implications—including the suggestion of Roman ideas of 
the basic policy of protecting the head of the state—are reinforced in 
the terse definition of Bracton: 


Habet enim crimen laesae maiestatis sub se multas species, 
quarum una est ut si quis ausu temerario machinatus sit in 
mortem regis, vel aliquid egerit vel agi procuraverit ad sedi- 
tionem domini regis vel exercitus sui, vel procurantibus auxil- 
ium et consilium praebuerit vel consensum, licet id quod in 
voluntate habuerit non perduxerit ad effectum. 

For the crime of lése majesté includes many types, one of 
which is, if anyone out of rash daring [by a deed of rash dar- 
ing?] should plot the death of the king, or do something or 
cause something to be done towards the betrayal of our lord 
the king or his army or gives aid and counsel to those procur- 
ing these things, or gives consent thereto, though he does not 
carry through to accomplishment what he had in intention.’ 


Whether or not “ausu temerario” means that an overt act was neces- 
sary in Bracton’s view for the offense of compassing the king’s 





“F. 118b (2 Woodbine 334; 2 Twiss 259). “Seditio” is often used in this 
period interchangeably with “seductio.” Though, in its context, the word may be 
more ambiguous in Glanvill, in Bracton it seems a fair inference that it does not 
mean “sedition” in the phrase “seditionem domini regis,” and that hence it does 
not mean this regarding the army. Compare 2 Pollock and Maitland, History of 
English Law (2d ed. Cambridge, 1923) 503, n. 2: “We believe that in these 
passages [Glanvill and Bracton] the best rendering for seditio is, not sedition, but 
betrayal.” Translation in text is by the present author. 

Professor George E. Woodbine has given his opinion regarding Bracton’s use 
of “consilium” in this passage in a letter of August 20, 1944, as follows: 

In the passage from Bracton (f. 118b) * * *, I would not regard “com- 
fort” an adequate translation of consilium. “Counsel”, in its usual sense, is 
apparently what Bracton had in mind. To Bracton auxilium et consilium 
would be a matter of fact and (unlike our technical “aid and comfort”) non- 
technical expression. He clearly had in mind the case of the man who stays in 
the background and gives advice to the one actively engaged in the plotting. 
I take it that the giving of this advice is with obvious treacherous intent. 
If the plotter to whom the advice is given is regarded as the “enemy”, con- 
silium should certainly be construed to cover the fact of contact with the 
enemy. 














322 WISCONSIN LAW REVIEW [Vol. 1945 


death—Coke thought not'*—Bracton seems clearly to require overt 
acts for the offense denominated “‘seditionem domini regis vel exer- 
citus sui,” and the something which must be shown to have been done 
(‘‘aliquid egerit vel agi procuraverit”’) is treated as important not as 
evidence of intent, but because it puts in train a course of action 
leading to the forbidden result (the use of “ago” with “ad * * *” 
seems significant, i.e.). The importance of the fact of action taken 
towards the prohibited purpose seems implied in the contrast of 
“machinatus sit in mortem regis” and “aliquid egerit * * * ad 
seditionem * * *,” and by the final contrast of the intention and 
the incomplete course of action. 

Britton and Fleta are of no assistance in defining the scope of the 
offense, though the former’s definition is interesting for the sweep- 
ing principle of punishing “betrayal” which he announces and for his 
concentration on plotting the king’s death.’° Staundford notes that 
at common law “cestuy qui succorda as enemyes le roy” was guilty 
of treason; this is probably the offense of adherence (“succurro” ?) 
and implies an overt act as an independent element of the crime.’ 
His most interesting discussion concerns the offense of compassing 
the king’s death, as set out in the Statute of Edward III, of which 
he comments, 


Cest compassement, ou imagination, sauns reducer ceo al effect, 
est grand treason, come apiert. M. 19. H. 6. f. 47. & P. 13. H. 
8. fo. 13. Mes intant que compassement & imagination sont 
secrete, & ne poient etre conus sinon per un overt fait, est 
requisit daver ascun chose fait, a signifier le dit compasse- 





™ Coke, 6. Foster, 205, would take it not adverbially, regarding the quality 
of the intent, but as referring to an overt act. 

“See Britton, Liv. 1, Chapitre IX (1 Nichols, 40): “Tresun est en chescun 
damage ge hom fet a escient ou procure de fere a cely a qi hom se fet ami 
* * * Graunt tresoun est a compasser nostre mort, ou de nous desheriter de 
noster reaume, ou de fauser noster seal, ou de countrefere nostre monee ou de 
retoundre * * *” Cf. id., Liv. 1, Chapitre XXIII (1 Nichols, 99): “Et cum 
il vendrunt en jugement, si face le encusour soen apel pur nous en ceste forme 
par acun serjaunt. Johan, qi ci est, apele Peres, qi iloeqes est, de ceo qe, com 
il fu en certeyn leu a tel certeyn jour a tel an, la oy mesmes cestui John purparier 
tele mort, ou tiel treysoun par entre cestui Peres et un autre, tel par noun, et par 
tieles alliaunces, * * *” Nichols translates this as, “And when they appear for 
trial, let the accuser make his appeal for us by some serjeant in this manner. 
‘John who is here appeals Peter who is there of this, that being in such a place 
on such a day and year, the same John there heard such a death or such a 
treason contrived between the same Peter and another, such an one by name, 
and by such confederacies,” and that John is now ready to prove by his body 
in any manner the Court sball award that this is the truth. See Fleta, Lib. 1, 
Cap. 21. Cf. The Mirrour of Justices (Robinson, ed. Washington, 1903) 39, 91; 
see 2 Pollock and Maitland, op. cit. supra, note 13, p. 478, n. 1. 
© Staundford, Lib. 1, Cap. 2, 1-S. 
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ment ou imagination. Per que ie query, si le dit compassemt ou 
imagination uttere per parolx soit sufficient signification de ceo 
ou nemye * * * Bracton. Semble que cy * * * 
Britton in semblable manner * * *17 


He notes that the Statute of Edward III adopts the same terms used 
by the early treatises regarding the offense of compassing the king’s 
death, and so indicates his belief that the statute is to be interpreted 
according to the scope of the previous authorities. Coke disagreed, 
emphasizing the over-all and explicit requirement of an overt act 
under that statute, though he felt that a writing might be an overt 
act.'* Staundford does not mention the overt act requirement of the 
Statute of Edward III, and in view of his broad language it is ques- 
tionable whether he did not overlook it in connection with his analy- 
sis of the offense of compassing the king’s death. In any eyent, he 
introduces us to an ambiguous terminology which bedevils discussion 
henceforth. When he says that an “overt fait” is necessary, because 
compassing is secret and cannot be known without such, he seems to 
regard the act as relevant simply as evidence of the treasonable 
intent ; but he sums up by saying that “ascun chose fait” is necessary 
“a signifier” (“declare’’ or “show”) the compassing. The overt act 
might “declare” the compassing, however, either in the sense of evi- 
dencing a treasonable intent, or of translating the intent into the 
world of action by some thing done towards its execution. There 
seems to be no further help in Staundford to resolve this difficulty, 
and his discussion is of limited usefulness in any case, because it 
deals only with the crime of imagining the death of the king. 

Coke uses this ambiguous wording, in repeated statements that 
the offenses of compassing the king’s death and adhering to his 
enemies include the element of “declaring the same by some overt 
deed.”1® There are important passages in which he seems to regard 
the overt act as relevant, because and insofar as it helps prove 
treasonable intent. Thus, speaking of the Statute of Edward III, he 
states, 


The composition and connexion of the words are to be ob- 
served, viz. [thereof be attainted by overt deed]. This relateth 
to the severall and distinct treasons before expressed, (and 
specially to the compassing and imagination of the death of the 
King, &c. for that it is secret in the heart) and therefore one 


'"7qd.. 2-H. Fortescue has no discussion of the definition of the crime. 


* Coke, 14. 
*Id., 3, 4, 6, 8. 
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of them cannot be an overt act for another. As for example: 
a conspiracy is had to levie warre, this (as hath been said, and 
so resolved) is not treason by this Act untill it be levied, 
therefore it is no overt act or manifest proofe of the compass- 
ing of the death of the King within this Act; for the words be 
(de ceo &c.) that is, of the compassing of the death. For this 
were to confound the severall Clauses * * **? 


Thus he puts special emphasis on the overt act requirement as applied 
to that one of the offenses embraced by the statute the gist of which 
most clearly is the intent. Previously, in constructing an analytical 
table of the crimes defined by the act, he included in the offenses of 
compassing the king’s death and adhering to his enemies the element 
of “declaring the same by some overt deed,” as has been noted; but 
he omits this reference regarding the levying of war.” Clearly he 
views an overt act as an element of the last named crime, but it 
would seem that he felt that the conduct which would amount to levy- 
ing war so plainly, of its intrinsic character, “declared” the treason- 
able intent, that no special emphasis was called for in his analysis. 
Note also, in the passage quoted above, that if a conspiracy to levy 
war were treated as a sufficient overt act to establish the offense of 
compassing the king’s death, in Coke’s view its relevance would be 
as an “overt act or manifest proofe of the compassing * * *” 
Further, he explains his view that words will not generally make 
an overt act, in terms which might seem to indicate that the relevance 
of the overt act is to prove clearly the existence of treasonable intent : 


* * * the wisdome of the makers of this law would not 
make words only to be Treason, seeing such variety amongst 
the witnesses are about the same, as few of them agree to- 
gether. But if the same be set downe in writing by the Delin- 
quent himselfe, this is a sufficient overt act within this stat- 
a. See 9 
* . * * * 

In the Preamble of the statute of 7. Mar. concerning the repeale 
of certaine Treasons, &c. It is agreed by the whole Parlia- 
ment, that lawes justly made for the preservation of the Com- 
mon-wealth without extreame punishment, are more often 
obeyed and kept, then lawes and statutes made with great and 
extreame punishments; and in speciall, such lawes and stat- 
utes so made: whereby not only the ignorant and rude un- 
learned people, but also learned and expert people minding 
honesty, are oftentimes trapped and snared, yea, many times 


<_< 
* 54. 3. 
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for words only, without other fact or deed done or perpetrated : 
therefore this Act of 25 E. 3. doth provide, that there must be 
an overt deed. But words without an overt deed are to be 
punished in another degree, as an high misprision.?? 


However, a close examination of these famous passages suggests 
that, in the first, Coke is merely saying that—regardless whether 
offered to prove intent or overt act—mere spoken words are inher- 
ently too unreliable in witnesses’ memories to be a just basis for 
establishing so high a crime. And in the approving recital of the 
Statute of 1 Mary, it is important to note that the objection is par- 
ticularly to a case where the spoken words are the sole evidence, to 
prove all elements of the crime. Rather than reading this to mean 
that the overt act must always be such as itself evidences treasonable 
intent, it would seem more natural to construe the criticism as being 
simply that in many cases the spoken words, being offered as sole 
proof of the intent, were not adequate for that purpose, quite apart 
from their adequacy as an overt act. If spoken words are not gen- 
erally a sufficient overt act, it will then be, as Coke later suggests 
was the general common law doctrine, simply because they gen- 
erally do not represent a sufficient advance beyond the stage of 
thought into that of execution.?* Though the interpretation of Coke’s 
words here set out seems a reasonable one, his marginal note to the 
quotation from the preamble of the Statute of 1 Mary throws the 
matter back into doubt, for there he warns, 


Nota, this Act of 25 E. 3 saith, per overt fait, per apertum 
factum, and not per apertum dictum, by word or confession. 
Coke here created an ambiguity which continues to fog analyses of 

the law of treason, as may be seen, for example, in Hale. 

Throughout his discussion, Coke gives examples of overt acts 
which, without exception, seem acts which themselves are some evi- 
dence of treasonable intent. It is not clear whether he would hold 
that a meeting of conspirators to plot the king’s death was a suf- 
ficient overt act for that broadest of offenses.**4 








"id., 2%. 

* Coke, 5. The marginal note on the same page comments, “Sed haec voluntas 
non intellecta fuit de voluntate nudis verbis, aut scriptis propalata, sed mundo 
manifestata fuit per apertum factum, Id est, cum quis dederat operam, quantum 
in ipso fuit, ad occidenda, & sic de similibus.” This seems to involve the am- 
biguity already noted in the use of the word “declare.” 

“ Coke does not indicate that of his own knowledge he knew of Arden’s case 
(1583-4), referred to by Hale (vol. 1, p. 119); the case was apparently first 
reported after his death, in 1 Anderson 104 (1664). See note 39, infra. In the 
passages cited in notes 25, 26 and 27, infra, it will be noted that his references to 
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On the other hand, there is evidence that Coke thought of the 
overt act as a separate element of the offense, whose function was 
not to furnish more objective evidence of the treasonable intent, but 
to establish that the business had moved from the realm of thought 
into the realm of action. He does not clearly link this with a general 
policy of the criminal law, that men are not prosecuted for wicked 
thoughts alone; but the belief that, after the Statute of Edward III 
at least, treason was in this respect no different from other crimes 
seems implicit in his treatment. Thus he begins by contrasting the 
common law crime of compassing the king’s death with the general 
common law offense of compassing the death of an ordinary sub- 
ject. He cites the maxim “Voluntas reputabatur pro facto”, endorsed 
by Bracton, but points out that even under this principle, to be 
guilty, the defendant “must declare the same [ i. e. his “voluntas”] 
by some open deed tending to the execution of his intent, or which 
might be cause of death” and that the crime was made out, 


So as it was not a bare compassing or plotting of the death 
of a man, either by word, or writing, but such an overt deed 
as is aforesaid, to manifest the same. So as if a man had com- 
passed the death of another, and had uttered the same by words 
or writing, yet he should not have died for it, for there wanted 
an overt deed tending to the execution of his compassing.*** 


The examples he gives are of aggravated attempts falling short of 
success, but his emphasis is not that the deeds evidence the intent, 
but—a more objective stress—that they “tend to the execution of his 
intent”. He then points out that the requirement of an overt act, 
under the Statute of Edward III, applies to all of the offenses defined 
therein, including compassing the king’s death ; and, as he has asserted 
that the Statute “is for the most part Declaratory of the ancient 
Law”, it is a fair inference that he would interpret the overt act 
requirement now inserted in the offense of compassing the king’s 
death in the same manner which he had interpreted that element in 
the general common law offense of plotting the death of a subject. 
The objective tendency of the act to forward a course of conduct 


persons “conspiring” all include mention of some further overt act. But his 
assertion that a conspiracy to levy war could not be an overt act of compassing 
the king’s death (note 20, supra) seems to rest on a mechanical view of the 
separateness of the statutory definitions, and not on the view that the “con- 
spiring” was not otherwise a sufficient overt act. Quaere, whether the sending of 
letters (referred to in the passage quoted at note 25, imfra), might not involve 
ambiguous conduct. 

™ Coke, 5. 
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seems the aspect which is stressed when he explains the words “Per 


overt fait” 


doth also strengthen the former exposition of the word [prov- 
ablement] that it must be probably, by an open act, which 
must be manifestly proved. As if divers do conspire the death 
of the King, and the manner how, and thereupon provide 
weapons, powder, poison, assay harnesse, send letters, &c. or 
the like, for execution of the conspiracy. Also preparation hy 
some overt act, to depose the King, or take the King by force, 
and strong hand, and to imprison him, until he hath yeelded 
to certain demands, this is a sufficient overt act to prove the 
compassing, and imagination of the death of the King: for this 
upon the matter is to make the King a subject, and to dispoyl 
him of his kingly office of royall government.”® 


This seems also true of the statement that 


If a subject conspire with a foraine Prince beyond the seas to 
invade the Realme by open hostility, and prepare for the same 
by some overt act, this is a sufficient overt act for the death 
of the King, for by this Act of Parliament in that Case there 
must be an overt act.¢ 


And the emphasis upon the objective tendency of the act to further 


a plan of conduct appears in his explanation of the significance of the 


statute of 3 Henry VII, which made it a felony to plot the king’s 
death : 


By this Act it expressly appeareth by the judgement of the 
whole Parliament, that besides the confederacy, compassing, 
conspiracy, or imagination, there must be some other overt act 
or deed tending thereunto, to make it treason within the statut- 
ute of 25 E. 3. And therefore the bare confederacy, compass- 
ing, conspiracy, or imaginations by words only, is made felony 
by this Act. But if the Conspirators do provide any weapon, 
or other thing, to accomplish their devilish intent, this and the 
like is an overt act to make it treason.** 


So also when Coke pronounces that 


A compassing or conspiracy to levy war, is no Treason, for 
there must be a levying of war in facto*® 


he seems sharply to distinguish the overt act from the showing of 





3 Id.. 12. Note, however, the ambiguous use of the word “prove’’. in the Jast 


sentence of the quotation. 








* Id., 14. 
* £0, 36. 
*Id., 9. 
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intent, since his statement. clearly assumes that a treasonable intent 
appears, and yet the offense of levying war is not made out, for lack 
of the overt act. And he points up the sharp distinction between in- 
tent and act as separate elements of the crime, by citing the words of 
a proper indictment : 


For first it is alledged according to this act, Quod proditorié 
compassavit, & imaginatus jult mortem & destructionem dii 
regis, & ipsum dom, regem interficere, &c. In the second part 
of the indictment is alledged the overt act, & ad illam nephan- 
dam, & proditoriam compassationem, imaginationem, & propo- 
situm suum perficiend & perimplend, and then certainly to set 
down the overt fact for preparation to take, and imprison the 
King, or any other sufficient overt act, which of necessity must 
be set down in the Indictment.”® 





Thus Lord Coke may be cited, with some conviction, to both pur- 
poses: that the significance of the overt act is that it confirms the 
evidence of evil intent, or that it is relevant wholly apart from evi- 
dence of intent, in order to show that the defendant’s guilt had 
moved from the realm of thought alone into that of action. Coke’s 
attention was apparently not directed to the problem of defining the 
precise function of the overt act element, and hence his words must 
be taken in either case with caution. However, on the whole, in view 
of his over-riding emphasis on the distinct quality of the overt act 
element under the Statute of Edward III, it seems that he does not 
mean to insist that it be an act which in itself is evidence of the 
treasonable intent. 


5 


(b) Treatises published in the 18th Century 


Ee Ss A od PSH Se « 


Hale comments frequently on the uncertain scope of “treason” at 
common law and during certain periods of legislative activity, notably 
under Richard II, and on the resultant uncertainty and insecurity of 
the individual. Thus, after stating the statute of 1 Henry IV, which 
restored the terms of the Statute of Edward III as the guide in de- 
fining the offense, he warns, 


Now altho the crime of high treason is the greatest crime 
against faith, duty, and human society, and brings with it the 
greatest and most fatal dangers to the government, peace, and 
happiness of a kingdom, or state, and therefore is deservedly 
branded with the highest ignominy, and subjected to the great- 


"4. 12. 
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est penalties, that the law can inflict; yet by these instances, 
and more of this kind, that might be given, it appears, 1. How 
necessary it was, that there should be some fixed and settled 
boundary for this great crime of treason, and of what great 
importance the statute of 25 E. 3 was, in order to that end. 
2. How dangerous it is to depart from the letter of that statute, 
and to multiply and inhanse crimes into treason by ambiguous 
and general words, as accroaching of royal power, subverting 
of fundamental laws, and the like; and 3. How dangerous it is 
by construction and analogy to make treasons, where the letter 
of the law has not done it: for such a method admits of no 
limits or bounds, but runs as far as the wit and invention of 
accusers, and the odiousness and detestation of persons accused 
will carry men.*® 





He is clearcut, in pointing out that the policy and the terms of the 
Statute of Edward III limit the power of judges, praising 


The great wisdom and care of the parliament to keep judges 
within the bounds and express limits of this act, and not to 
suffer them to run out upon their own opinions into con- 
structive treasons, tho in cases, that seem to have a parity of 
reason (like cases of treason) but reserves them to the deci- 
sion of parliament: this is a great security, as well as direction, 
to judges, and a great safeguard even to this sacred act itself.*4 


Despite these general assertions of the strength of the restrictive 
policy embodied in the basic Statute, Hale has little to say in specific 
explanation of the historic bases of that policy. His only detailed 
comment, however, seems to rest the policy on the abuse of “treason” 
in domestic factionalism : 


And we need no greater instance of this multiplication of con- 
structive treasons, than the troublesome reign of king Richard 
II. which, tho it were after the limitation of treasons by the 
statute of 25 E. 3. yet things were so carried by factions and 
parties in this king’s reign, that this statute was little observed ; 
but as this, or the other party prevailed, so the crimes of high 
treason were in a manner arbitrarily imposed and adjudged to 
the disadvantage of that party, that was intended to be sup- 
pressed ; so that de facto that king’s reign gives us as various 
instances of these arbitrary determinations of treasons, and the 





” 1 Hale 86. Note that Hale’s language is such that it might be interpreted to 
caution merely against expanding the scope of treason by adding new substantive 
definitions, and not to embrace the same result when reached by more “liberal” 
construction of the familiar definitions or of the evidence requisite to satisfy them. 
But this interpretation seems too narrow, especially in view of the last sentence 
of the quotation. See also, id., 82, 132, 151, 157, 293. 

" Id., 259. 
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great inconveniences that arose thereby, as if indeed the statute 
of 25 E. 3. had not been made or in force. And tho most of 
those judgments and declarations were made in parliament; 
sometimes by the king, lords, and commons; sometimes by the 
lords, and afterwards affirmed and enacted, as laws; some- 
times by a plenipotentiary power committed by acts of parlia- 
ment to particular lords and others, yet the inconvenience, that 
grew thereby, and the great uncertainty that happened from 
the same, was exceedingly pernicious to the king and his king- 
dom.*? 


In expounding the meaning of the overt act element in the crime,** 
Hale frequently uses the sort of ambiguous terminology which we 
have seen take its start in Staundford and Coke. Thus when he says 
that the overt act is necessary to “prove,” or “manifest,” or “de- 
clare” the compassing of the king’s death or the adhering to his 
enemies, this might imply that the act is relevant because it helps 
prove the intent, and that therefore only such an act as is some evi- 
dence of the intent will satisfy this requirement of the offense.* 
Like Coke, he does not, however, use even these doubtful terms re- 
garding the levying of war. 

Explaining the scope of the offense of compassing the king’s 
death, he further notes 


Tho the conspiracy be not immediately and directly and ex- 
pressly the death of the king, but the conspiracy is of some- 
thing that in all probability must induce it, and the overt-act is 
of such a thing as must induce it; this is an overt-act to prove 
the compassing of the king’s death, * * **% 


But this states what kind of an overt act will surely satisfy the re- 
quirements of proof, and does not necessarily exclude acts less forth- 
right than those which “must induce” the king’s death. 

We have seen that Coke rejected spoken words as an overt act of 
treason in terms which might seem to imply that this was because 
they were inherently insufficient evidence of the treasonable intent, 
thereby mingling the two basic elements of the crime. Hale, more 
plainly restating Coke, objects to the use of spoken words for their 


* Id., 83. Compare his strong criticism of the ruling of the judges, Rot. Parl. 
11 R. 2., that the king could be said to be treasonably “compelled” when pressure 
was put on him only by the familiar political means of withholding supplies, or by 
persuasion or strong petition. Jd., 109-110; cf. 267. 

* See id., 121: “* * * the overt-act is an essential part of the indictment.” 

™ See, e, g., passage quoted at note 43, infra; also, 91, 92, 107, 108, 110, 149, 
151, 167. 

* Id., 109. 
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intrinsic unreliability as proof of any element of such offense: 


Regularly words, unless they -were committed to writing, are 
not an overt-act within this statute. Co. P. C. p. 14; and the 
reason given is, because they are easily subject to be mistaken, 
or misapplied, or misrepeated, or misunderstood by the hear- 
ers.56 
But, he likewise, is not clearcut in his analysis, since for the further 
support of his position, he cites Pyne’s Case, which both on its facts 
and opinion seems to turn on the finding that the spoken words, 
offered as the sole evidence in the case, were insufficient to make out 
the intent, without a ruling on their sufficiency as an overt act.*7 

In two respects, however, Hale’s analysis of the offense of com- 
passing the king’s death seems to make clear that the overt act need 
not be such as is evidence of a treasonable intent, and that it may 
even be “indifferent” in character. Thus, after developing the thesis 





* Id., 111-112. The notes added by Hale’s first editor, Emlyn, are much more 
clear on this point, and interesting as reflecting an early 18th century under- 
standing of the nature of the requisite overt act. In note (k), p. 111, thus, Emlyn 
comments that even if certain passages cited by Staundford from Bracton and 
Britton could be deemed to declare spoken words sufficient overt acts at common 
law, , 

yet it does not follow, that they would be so by the statute of 25 E. 3. which 

expressly requires the proof of an overt-act, and consequently disallows the 

evidence of bare words, for words and acts are contra-distinguished from each 

other. See Co. P. C. 14 in margine. The preamble of 1 Mariae, cap. 1, 

sess. 1 makes it matter of complaint, that many had for words only suffered 

shameful death. 
And in note (1), p. 112, Emlyn adds to Hale’s explanation of the unreliable 
quality of testimony regarding spoken words, the comment that 

This is one but not the only reason, for another reason was, because men in a 

passion or heat might say many things, which they never designed to do; 

the law therefore required, that in a case of so nice a nature, where the very 
intention was so highly penal, the reality of that intention should be made 
evident by the doing some act in prosecution thereof. 
This comment finds evidence of spoken words alone to be insufficient for either 
of the two purposes the evidence is made to bear: there is deemed insufficient evi- 
dence of intent, but also there is not thought to be a sufficient step in execution. 
Cf. note (y), p. 116; note (b), p. 117. 

“Cro. Car. 125. The sole evidence in this case was the speaking of words 
reflecting upon the ductability and intelligence of the king. The report states that 

Upon consideration of the precedents of the statutes of treason it was resolved 

by the seven judges there named, and so certified to his majesty, that the 

speaking of the words there mentioned, tho they were as wicked as might be, 
were not treason; for they resolved that, unless it were by some particular 
statute, no words will be treason; for there is no treason at this day but by 
the statute of 25 E. 3. for imagining the death of the king, &c. and the indict- 
ment must be framed upon one of the points in that statute; and the words 
spoken there can be but evidence to discover the corrupt heart of him that 
spake them; but of themselves they are not treason, neither can any indict- 
ment be framed upon them. 
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that spoken words are not alone enough to make out an overt act of 
treason, he lays down these qualifications : 


(1.) That words may expound an overt-act to make good 
an indictment of treason of compassing the king’s death, which 
overt-act possibly of itself may be indifferent and unapplicable 
to such an intent; and therefore in the indictment of treason 
may be joined with such an overt-act, to make the same appli- 
cable and expositive of such a compassing, as may plainly 
appear by many of the precedents there cited [in Pyne’s case, 
Cro. Car. 125, q. v.]). 


(2.) That some words, that are expressly menacing the 
death or destruction of the king, are a sufficient overt-act to 
prove that compassing of his death, M. 9 Car. B. R. Crohagan’s 
case in Croke [Cro. Car. 332], who being an /rish priest, 7 Car. 
1 at Lisbon in Portugal used these words, “J will kill the king 
(innuendo dominum Carolum regem Angliae) if I may come 
unto him,” and in Aug. 9 Caroli he came into England for the 
same purpose. This was proved upon his trial by two wit- 
nesses, and for that his traitorous intent and the imagination 
of his heart was declared by these words, it was held high 
treason by the course of the common law, and within the ex- 
press words of the statute of 25 E. 3. and accordingly he was 
convicted, and had judgment of high treason; yet it is observ- 
able, that there was somewhat of an overt-act joined with it, 
namely, his coming into England, whereby it seems to be with- 
in the former consideration, namely, tho the coming into Eng- 
land was an act indifferent in itself, as to the point of treason; 
yet it being laid in the indictment, that he came to that purpose, 
and that in a great measure expounded to be so by his mina- 
tory words, the words coupled with the act of coming over 
make his coming over to be probably for that purpose, and 
accordingly applicable to that end.** 


This passage might be interpreted to mean that the “indifferent” 
overt acts would not suffice, standing alone, without being coupled 
with obviously harmful words, here also regarded as in the nature 
of overt acts. But it seems a fairer reading, that the words are not 
treated as an essential part of the overt act in these cases, but only 
as evidence linking the overt act to the intention. Further, it is a fair 
inference from the foregoing quotation, and especially from the first 
explanation offered of Crohagan’s Case, that what was really in 
Hale’s mind in his general assertion of the insufficiency of spoken 
words as an overt act was a judgment that in many cases where the 








* Id., 115-116. 
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words were the only evidence in the case, they were insufficient qua 
evidence of intent, rather than qua evidence of overt act. 

Secondly, Hale declares that the mere meeting of persons, with 
the intent of plotting the king’s death, is a sufficient overt act to make 
out the crime of compassing that end: 


If there be an assembling together to consider how they may kill 
the king, this assembling is an overt-act to make good an 
indictment of compassing the king’s death. This was Arden’s 
case [1 Anderson 104], 26 Eliz. and accordingly it was ruled 
Decem. 14 Caroli at Newgate in the case of Tonge and other 
confederates [Kelyng, 17] * * * 
* * ’” * * 

Vide Anderson’s Reports Placito 154, which was the case of 
Arden and Somerville and others, who conspired the death of 
queen Elizabeth, resolved by all the justices, that a meeting to- 
gether of these accomplices to consult touching the manner of 
effecting it was an overt-act to prove it, as well as Somerville’s 
buying of a dagger actually to have executed it * * *% 


The fact that both of the foregoing propositions are laid down with 
reference to the overt act in compassing the king’s death naturally 
raises the question whether they are peculiar to that branch of the 
Statute of Edward III. The second ruling, that a mere meeting with 
intent to plan the effectuation of a treasonable intent is a sufficient 
overt act, is, at any rate according to Hale, inapplicable to the crime 
of levying war against the king, for—agreeing with Coke—he de- 
clares that 


* * * a bare conspiracy or consultations of persons to levy 
a war, and to provide weapons for that purpose; this, tho it 
may in some cases amount to an overt-act of compassing the 
king’s death, yet it is not a levying of war within this clause of 
this statute * * **# 


Hale gives no more explanation of this than does Coke, and seems 
to rest the dogma simply on the statutory terms themselves: “the act 
saith levy guerre.”*! The crime of “adhering to the king’s enemies 








* Td., 119, 122. 
“ Id., 131; cf. 135, 144, 148. 
“ Jd., 130. Compare Coke, 10, where he explains that though 13 Eliz. cap. 1 
declared a conspiracy to levy war to be treason, 
* * * Jt was resolved by all the Justices, that it was no treason within 
the statute of 25 E. 3. as hath been said. The words in this law are [levie 
guerre:] An actuall Rebellion or Insurrection is a levying of war within this 
Act, and by the name of levying war is to be expressed in the indictment. 
So also, regarding adherence, Coke merely says that 
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* * * giving them aid or comfort” seems stated no less bluntly ; 
but neither Coke nor Hale raises the question whether a meeting of 
conspirators to plan such giving of aid or comfort would be an overt 
act of adherence.** One might argue that the first offense (compass- 
ing the king’s death) is defined in a term referring to thought, and 
the other two in terms referring to action, and that this indicates 
that the danger involved in the first was regarded as greater, or the 
offense more heinous, so that the overt act requirement is properly 
satisfied, in the case of the first offense, by conduct less close to 
accomplishment of the treasonable intention than in the cases of the 
other two branches of the crime. At least as applied to modern con- 
ditions, however, this seems to place too much weight on the words 
alone, and the proposition that the offenses of levying war and ad- 
hering to enemies present less serious perils to the security of the 
community than that of compassing the king’s death is dubious 
enough in the circumstances of the present-day state to cast the bur- 
den of proof on him who urges it. The Statute of Edward III has 
always been treated, as it was treated in the adoption of its words in 
American law, as declaring broad policy for an indefinite future, and 
one should, therefore, be slow to narrow it to the peculiar political 
circumstances of medieval or Renaissance England. Moreover, so far 
as the logical pertinence of Hale’s analysis is concerned, a proper 


This is here explained, viz. in giving aide and comfort to the Kings enemies 

within the Realme or without * * * 

Ibid. The same reliance on the statutory terms as self-evident in scope appears 
in his terse declaration that under the words “si home counterface le grand 
Seale” 

A Compassing, intent, or going about to counterfeit the great seale is no 

treason, but there must be an actuall counterfeiting * * * 

Id., 15. Cf. Hale, 181. 

“ Both seem to think the statutory terms concerning adherence to be so plain 
as to call for little discussion, and their analyses furnish little help in this connec- 
tion. It has been noted that in his analytical table of the elements of the different 
branches of treason under Statute Edward ITI, Coke stated that both the crimes 
of compassing the king’s death and adhering to his enemies involved the element 
of “declaring the same by some overt act”; but that he defined the other major 
offense simply as “Levying war against the King”. Coke 3-4. Hale adopts this 
analysis at one point. (p. 91). But cf. id. 149-150. This verbal distinction is 
obviously a very slender support for arguing that a basic difference was intended 
in the elements of these offenses, however. But, Coke, 14, states that “If a subject 
conspire with a foraine Prince beyond the seas to invade the Realme by open 
host‘lity, and prepare for the same by some overt act, this is a sufficient overt act 
for the death of the King, for by this Act of Parliament in that Case there must 
be an overt act.” This may imply that conspiracy to adhere to enemies is not 
per se a sufficient overt act for that charge, or even for a charge of compassing. 
As regards adherence, however, it is not clear whether Coke is referring to a 
forcisg prince then at peace with England, in which case, of course, there would 
as yet be no “enemy” to whom to adhere. 


; 
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understanding of the significance of the overt act in any of the 
branches of treason makes his argument applicable to all. It is fal- 
lacious to hold that any act has a character in and of itself. What it 
means depends on many other facts, of memory, present perception, 
and logical prediction, in the mind of the observer. There is, there- 
fore, no reason to believe that in the case of levying war or adhering 
to enemies, a person might not be proved to have committed acts 
highly dangerous to the security of the community, but which, in the 
absence of extrinsic evidence linking them to the actor’s general 
purpose, would seem “innocent on their face.” There is, in other 
words, nothing peculiar to the offense of compassing the king’s death 
which would bring it about that only there might one be presented 
with acts “indifferent” except when appraised in the light of accom- 
panying words or other evidence of intent. Whether Lord Chief 
Justice Hale would agree to this analysis must be admitted to be con- 
jectural, for he does not spell out his thought more directly than is 
indicated in the passages quoted. However, in discussing the action 
taken in Rot. Parl. 21 R. 2 n. 18, Hale seems to indicate quite clearly 
that he did not believe that there was any fundamental difference in 
the significance of the overt act element in the offenses of compassing 
the king’s death and levying war against him. The Parliament had 
there declared 


Chescun qe compasse, et purpose la mort le roy, ou de lui 
deposer, ou de susrendre son homage liege, ou celuy, ge levy le 
people, et chivache encountre le roy a faire guerre deins son 
realme, et de ceo soit dument attaint, et adjugge en parlement, 
soit adjuggez come traytor de haut treason encountre la corone 
‘2.9 


Hale declares of this act that 


These four points of treason seem to be included within the 
statute of 25 E. 3 as to the matter of them * * *; but with 
these differences, viz * * * 3. But that, wherein the prin- 
cipal inconvenience of this act lay, was this, that whereas the 
statute of 25 E. 3. required an overt-act to be laid in the indict- 
ment, and proved in evidence, this act hath no such provision, 
which left a great latitude, and uncertainty in point of treason, 
and without any open evidence, that could fall under human 
cognizance, subjected men to the great punishment of treason 
for their very thoughts, which without an overt-act to manifest 
them are not triable but by God alone.** 


« Hale, 85; cf. 111. This act and its repeal by Hen. IV, ch. 10, are relied on by 
Judge Hand in U. S. v. Robinson, 259 Fed. 685, 689 (S. D. N. Y. 1919), for his 
argument that the overt act must evidence intent. 
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Kelyng and Hawkins give little which further illuminates the 
definition of the offense.** Kelyng does add great emphasis to the 
doctrine that a meeting of conspirators is a sufficient overt act in 
compassing the king’s death, by the resolutions of the judges which 
he reports concerning knowing attendance upon a meeting of con- 
spirators. Thus in the consideration of the case of Tong and others, 
he notes that 


It was resolved by all the Judges, that the meeting together 
of Persons, and consulting to destroy the King, was of itself 
an Overt Act to prove the compassing the King’s Death. 

It was resolved that where a Person knowing the Design 
does meet with them, and hear them discourse of their traiter- 
ous Designs, and say or act nothing; This is High-Treason in 
that Party, for it is more than a bare Concealment, which is 
Misprision, because it sheweth his liking, and approving of 
their Design; but if a Person not knowing of their Design be- 
fore, come into their Company, and hear their Discourses, and 
say nothing, and never meet with them again at their Consulta- 
tions, that Concealment is only Misprision of High-Treason. 
But if he after meet with them again, and hear their Consulta- 
tions, and then conceal it, this is High-Treason. For it sheweth 
a liking, and an approving of their Design * * * [citing 
Sir Everard Digby’s Case, 1 St. Tr. 234] * 


So, also, he reports that in considering the case of the conspiracy to 
levy war in the North Riding of Yorkshire, 





“Kelyng is a narrative of several treason cases under Charles IJ. Hawkins 
foregoes discussion of the political policies involved in the issue of strict or liberal 
construction of the crime, limiting himself largely to digest-style paragraphs on the 
statutes and decisions. The overt act is a distinct element under each branch of 
“treason”. 1 Hawkins 92. Words may serve to explain an act in itself indifferent, 
id., 94; and a meeting of conspirators is a sufficient overt act to make out a com- 
passing the king’s death, id. 92; Kelyng, *15, 17, 20. Both are as ambiguous as 
previous writers on the question of whether words are not generally a sufficient 
overt act. See Hawkins, 93, 94, 96; cf. Kelyng, *13. But Hakwins’ comment on 
Peacham’s Case, where a writing was the sole evidence, seems to point out that 
such evidence must be viewed, respectively, in its function of showing intent, and 
of establishing an overt act, for he finds the evidence in that case inadequate on 
these distinct grounds: 

* * * it has been holden, that written words in a sermon or other writing 

may amount to overt acts of compassing the king’s death, though the same 

neither actually were, nor ever were intended to be, preached or published. 

But this opinion seems to be over-severe; for though it be true that scribere 

est agere, yet surely it cannot with any propriety be said, that to write in such 

a private manner est aperté agere, and it seems rigorous to make that amount 

to a malicious design against the king, which perhaps was only done by way 

of amusement or diversion. 
Hawkins, 93. 
* Kelyng, *17. 























































It was agreed that the bare knowledge of Treason, and the con- 
cealment of it was not High-Treason, but Misprision of Trea- 
son. But in Case any thing be proved upon Evidence, that the 
Party liked or approved of it, then it is High Treason; or if 
the Party knew of the Design, and after such Knowledge, met 
with the Conspirators at their Consultation ; or if he went know- 
ingly to their Consultations several Times, this is Evidence of 
his Approbation of the Design, and is High Treason.** 


These passages are not without ambiguity, as to whether the em- 
phasis is on the evidence as evidence of intent, or as adequate evi- 
dence, also, of an overt act ; but since Kelyng notes the general, basic 
ruling, that a conspiratorial meeting is a sufficient overt act, it seems 
that the intent is to find the more borderline case to involve a suf- 
ficient overt act as well. Though the broad doctrine reported by 
Kelyng might be thought of dubious authority, since it originates in 
the period of reprisals following the Restoration, it has been accepted 
without such criticism by modern English authority.** 

Foster gives us the most illuminating discussion of the 18th cen- 
tury writers on the nature of the overt act element in treason. His 
analysis rests on the familiar declaration that wise policy calls for 
careful definition of the scope of the offense, in the interest of indi- 
vidual security.** Thus he makes it clear that an overt act is an essen- 
tial element of the crime under each branch of the Statute of Edward 
III.*° But, despite his fundamentally cautious approach to the defini- 
tion of the offense, he does not permit it to be wrongly narrowed by 
a muzzy analysis of the relation of its elements to each other. He 
insists that the overt act is required, not merely as cumulative evi- 
dence of the intent, but for the distinct purpose of demonstrating 
that the defendant had moved from the realm of thought into that of 
execution. 


The words of the statute descriptive of the offence must be- 
strictly pursued in every indictment for this species of treason. 





*J4., 924. 

“See 4 Stephen’s Commentaries on the Laws of England (18th ed. London, 
1925) 157; 8 Holdsworth, History of English Law (2d ed. London, 1937) 323. 

“Foster, 207, 237. There is an intimation that he views the restrictive policy 
as based on the desire to limit abuse of “treason” in purely domestic factionalism, 
in his comment that the statute of 1 Ph. & M., in “reducing all treasons to the 
standard of the 25 E. III’, brought it about that thereby “the subject was secured 
in his journey through life against the numerous precipices which the heat and 
distemper of former times had opened in his way * * *” Jd., 237. Compare 
the breadth which he was eager to give offenses of trafficking with an external 
enemy, notes 58 and 60, infra. 
“ Id., 220. 


May] SOURCES OF LAW OF TREASON 337 













































See ae 





338 WISCONSIN LAW REVIEW [Vol. 1945 


It must charge, that the defendant did traitorously compass and 
imagine &c, and then go on and charge the several overt acts 
as the means employed by the defendant for executing his trai- 
torous purposes. For the compassing is considered as the trea- 
son, the overt acts as the means made use of to effectuate the 
intentions and imaginations of the heart: and therefore in the 
case of the regicides the indictment charged, that they did trai- 
torously compass and imagine the death of the King; and the 
taking of his head was laid, among others, as an overt act of 
compassing ; and the person who was supposed to have given 
the stroke was convicted on the same indictment. 

From what hath been said it followeth, that in every indict- 
ment for this species of treason, and indeed for levying war, 
or adhering to the King’s enemies, an overt act must be alleged 
and proved. For the overt act is the charge, to which the pris- 
oner must apply his defense * * *%° 


Foster particularly deserves our gratitude for introducing the first 
clarity into the discussion of words and writings as overt acts. He 
points out that, considered as evidence of intent, mere spoken words 
are generally unreliable evidence, because of the likelihood that they 
“are often the effect of mere heat of blood”; and that, considered 
as evidence of anything, they are unreliable because they “are always 
liable to great misconstruction from the ignorance or inattention of 


the hearers, and too often from a motive truly criminal.’*! So much 
is familiar. Foster pushes beyond prior analyses when he clearly 
points out that the objection to basing treason on unpublished writ- 
ings (Peacham’s and Sidney’s cases), is that there the written words 
are being made to do double duty as evidence both of intent and 
overt act, and that they will generally not, of themselves, bear such 
weight. But, if other satisfactory evidence of intent is present, the 
writing, though “unpublished”, suffices as an overt act: 


In Mr. Sidney's case it was said, Scribere est agere. This is 
undoubtedly true under proper limitations, but it was not appli- 
cable to his case. Writing being a deliberate act and capable of 
satisfactory proof certainly may, under some circumstances 
with publication, be an overt act of treason: and I freely admit, 
that had the papers found in Mr. Sidney’s closet been plainly 
relative to the other treasonable practices charged in the indict- 
ment, they might have been read in evidence against him, 
though not published. 

The papers found in Lord Preston’s custody, those found 
where Mr. Layer had lodged them, the intercepted letters of 


” Id., 194; compare the third paragraph quoted at note 56. 
* Id., 200. 
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Doctor Hensey, were all read in evidence as overt acts of the 
treason respectively charged on them; and William Gregg’s 
intercepted letter might, in like manner, have been read in evi- 
dence, if he had put himself upon his trial. For those papers 
and letters were written in prosecution of certain determinate 
purposes, which were all treasonable and then in contemplation 
of the offenders, and were plainly connected with them. But 
papers not capable of such connection, while they remain in the 
hands of the author unpublished, as Mr. Sidney’s did, will not 
make a man a traitor. Lord Hale * * * mentioneth two 
circumstances as concurring to make words reduced into writ- 
ing overt acts of compassing the King’s death, that they be 
published, and that they import such compassing. 

True it is, that in Peacham’s case a Ms. sermon, in which 
were some treasonable passages, found in his study, never, for 
aught appearing, preached or published or intended to be so, 
was thought to bring him within this branch of the statute; 
and accordingly he was found guilty, but not executed. For 
whatever rule the court of King’s Bench, where he was tried, 
might lay down, “many of the judges, saith Croke, were of 
opinion, that it was not treason.” This case therefore weigheth 
very little; and no great regard hath been paid to it ever 
since.5? 


The reference in the second paragraph of this quotation, to Hale, 


introduces the familiar confusion, as to whether the overt act must 
evidence the intent; but in the context of Foster’s analysis, it seems 
a fair inference that he here uses Hale’s words—whether rightly or 
wrongly—to mean that the overt act must be adequately related, by 
evidence, to the evidence of the plan or design into which the act fits. 
This same lingering confusion in terminology appears when Foster, 
referring now to mere spoken words, says, after detailing the reasons 
already noted as to their general unreliability as evidence, 


And therefore I choose to adhere to the rule which hath been 
laid down on more occasions than one since the revolution, 
that loose words, not relative to any act or design, are not overt 
acts of treason. But words of advice or persuasion, and all 
consultations for the traiterous purposes treated of in this 
chapter are certainly so. They are uttered in contemplation of 
some traiterous purpose actually on foot or intended, and in 
prosecution of it.58 


If the thesis here advanced as to Foster’s basic line of analysis is 
correct, he should more properly say that in the case put, the “loose 








 Id., 198-199. 
* Id., 200. 
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words” are not adequate evidence of intention, rather than that they 
are not sufficient overt acts; for in the same passage, it will be seen 
that he reiterates that mere spoken words are a sufficient overt act 
when linked to other satisfactory evidence of a treasonable design 
into whose execution they fit. That this is a reasonable interpretation 
of Fostertis supported by his comments on Crohagan’s Case, in which 
he plainly insists that one must not confuse the appraisal of the ade- 
quacy of words as evidence of intent with their sufficiency as an 
overt act: 


Ren eat, 
RE ee SRE + Wed 


* * * words connected with facts, or expressive of the in- 
tention of the speaker, may, under some circumstances, bring 
him within the statute of treasons. Crohagan being beyond sea 
said, “I will kill the King of England, if I can come at him,” 
and the indictment, after setting forth the words, charged, that 
he came into England for that purpose. 

In this case the words, though laid in the indictment as one 
of the overt acts, could not be so properly deemed an overt act 
of treason, as an evidence against the man out of his own 
mouth, QUO ANIMO he came into England. The traiterous 
intention, proved by his words, converted an action, innocent in 
itself, into an overt act of treason. 
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Foster criticizes Kelyng for stating this case as involving words alone 
as an overt act: 


ee 


It is true, the words were laid as an overt act, but they were 
not the only overt act laid; for the indictment farther charged, 
that the man came into England for the purpose of killing the 


King. 
And he continues his criticism of Kelyng in terms which clearly 
establish his distinction between the evidence of intent and of an 
overt act: 


as Eee 


The author in the same page endeavoureth to put writings 
and words upon one and the same foot; “Words, saith he, set 
down in writing are an overt act to prove the compassing the 
King’s death, and words spoken are the same thing, if they be 
proved ; and words are the natural way for a man whereby to 
express the imagination of the heart.” 

His Lordship reasoneth in this passage as if he considered 
the overt acts, required by the statute, merely as matters of 
evidence, tending to discover the imaginations of the heart. 
Overt acts undoubtedly do discover the man’s intentions; but, 
I conceive, they are not to be considered merely as evidence, 
but as the means made use of to effectuate the purposes of the 
heart. With regard to homicide, while the rule voluntas pro 
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facto prevailed, the overt acts of compassing were so consid- 
ered. In the cases cited by Coke there were plain flagitious at- 
tempts upon the lives of the parties marked out for destruction : 
and though in the case of the King overt acts of less malignity, 
and having a more remote tendency to his destruction, are 
with great propriety, deemed treasonable; yet still they are 
considered as means to effectuate, not barely as evidence of the 
treasonable purpose. Upon this principle words of advice or 
encouragement, and, above all, consultations for destroying the 
King, very properly come under the notion of means made use 
of for that purpose. But loose words not relative to facts are, 
at the worst, no more than bare indications of the malignity of 
the heart.54 


It follows that Foster has no difficulty in contemplating that 
actions harmless on their face may yet be sufficient overt acts to make 
out the offense, when linked to adequate evidence of the treasonable 
design into which they fit. This appears from his reference in the 
quotation above to Crohagan’s coming into England as “an action, 
innocent in itself,” but converted into treason by the evidence of 
intention. It appears also in his repeated statement that the mere 
fact of a meeting of several persons, when coupled with evidence that 
their intention in meeting was to plan the king’s death, is a sufficient 
overt act; and in his approval of the doctrine that attendance at a 
meeting with knowledge of its treasonable purpose, or return to a 
meeting after knowledge is gained of its treasonable purpose, is 
treason and not merely misprision of treason.*® 

Foster’s discussion raises the same question noted in connection 
with Hale, whether, since his analysis refers almost entirely to prob- 
lems under that branch of the Statute of Edward III dealing with 
compassing the king’s death, it extends as well to the crimes of levy- 
ing war or adhering to enemies. There is material in Foster’s dis- 
cussion of the first offense which may reasonably be construed to 
mean that he viewed it as of specially broad scope, perhaps validating 
as overt acts conduct more remote from the intended object than in 
the other crimes: 


The antient writers, in treating of felonious homicide, con- 
sidered the felonious intention manifested by plain facts, not 
by bare words of any kind, in the same light in point of guilt, 
as homicide itself. The rule was voluntas reputatur pro facto: 


“Id., 202, 203. 
“ Id., 195, 206; see also matter quoted at note 50, supra, and note 56, infra. 
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and while this rule prevailed, the nature of the offence was 
expressed by the term compassing the death. 

This rule hath been long laid aside as too rigorous in the 
case of common persons. But in the case of the King, Queen, 
and Prince, the statute of treasons hath, with great propriety, 
retained it in its full extent and rigour: and in describing the 


offence hath likewise retained the antient mode of expression 
ae 


* * * * * 


The principle upon which this is founded is too obvious to 
need much enlargement. The King is considered as the head 
of the body-politick, and the members of that body are con- 
sidered as united and kept together by a political union with 
him and with each other. His life cannot, in the ordinary 
course of things, be taken away by treasonable practices with- 
out involving a whole nation in blood and confusion; conse- 
quently every stroke levelled at his person is, in the ordinary 
course of things, levelled at the publick tranquility. The law 
therefore tendereth the safety of the King with an anxious 
concern, and, if I may use the expression, with a concern 
bordering upon jealousy. It considereth the wicked imagina- 
tions of the heart in the same degree of guilt as if carried into 
actual execution, from the moment measures appear to have 
been taken to render them effectual: and therefore, if conspira- 
tors meet and consult how to kill the King, though they do not 
fall upon any scheme for that purpose, this is an overt act of 
compassing his death; and so are all means made use of, be it 
advice, persuasion or command, to incite or incourage others 
to commit the fact, or to join in the attempt; and every person 
who but assenteth to any overtures for that purpose will be 
involved in the same guilt.** 


is in this connection that he first mentions Lord Preston’s Case: 


Offences which are not so personal, as those already mentioned, 
have been with great propriety brought within the same rule; 
as having a tendency, though not so immediate, to the same 
fatal end; and therefore the entering into measures in concert 
with foreigners and others in order to an invasion of the king- 
dom, or going into a foreign country, or even purposing to go 
thither to that end and taking any steps in order thereto,—these 
offences are overt acts of compassing the King’s death.** 


However, his approval of the scope of the ruling there is given in 
terms of implying that he is fully ready to see the same liberality 
applied to traffic with an external enemy, whenever it can be brought 
under another branch of the statute: 
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The offence of inciting foreigners to invade the kingdom is a 
treason of signal enormity. In the lowest estimation of things 
and in all possible events, it is an attempt, on the part of the 
offender, to render his country the seat of blood and desola- 
tion; and yet, unless the powers so incited happen to be actu- 
ally at war with us at the time of such incitement, the offence 
will not fall within any branch of the statute of treasons, ex- 
cept that of compassing the King’s death: and therefore, since 
it hath a manifest tendency to endanger the person of the King, 
it hath, in strict conformity to the statute, and to every prin- 
ciple of substantial political justice, been brought within that 
species of treason of compassing the King’s death; ne quid 
detrimenti respublica capiat.®* 


In the light of this comment, it is impossible to think that Foster 
would hold that the same action held a sufficient overt act of com- 
passing the king’sedeath, in Lord Preston’s Case, was not equally 
good to make out the offense of adherence to the king’s enemies, 
given the other requisite circumstances. This is made clear by his 
adducing the indictment in that case, with approval, as an example 
of the fact that, contrary to Coke’s mechanical logic, an offense fall- 
ing under one branch of the statute may be deemed an overt act of a 


different type of treason: 


* %* * in Lord Preston's case, before cited, he and the other 
gentlemen were indicted upon both branches of the statute, 
compassing the death, and adhering; and the composing, pro- 
curing, and secreting the treasonable papers, their taking boat 
to go on board the smack, and carrying the papers with them 
in order to be made use of in France for the treasonable pur- 
poses charged in the indictment,—these facts were all laid as 
overt acts of both species of treason.5® 


That Foster would not require a stricter showing of an overt act in 
the crimes of levying war or adherence to enemies than in that of 
compassing the king’s death, is further indicated by his strong ap- 
proval of the doctrine that the former offenses, as much as the last, 
are made out, where it is attempted to send supplies or information to 


rebels or enemies, 


though the money or intelligence should happen to be inter- 
cepted: for the party in sending did all he could; the treason 
was complete on his part, though it had not the effect he in- 


tended. [citing cases} 








* Id., 196-197. 
* Id., 197-198. 
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The cases cited * * * did not in truth turn singly upon 
rule here laid down, though I think the rule may very well be 
supported. For Gregg was indicted for compassing the death 
of the Queen, and also for adhering to her enemies; and Hen- 
sey’s indictment was in the same form, and so was Lord Pres- 
ton’s * * *; and the writing and sending the letters of 
intelligence, which, in the cases of Gregg and Hensey, were 
stopped at the post-office, was laid as an overt act of both the 
species of treason: so that admitting for argument’s sake, 
which is by no means admitted, that it was not an overt act of 
adhering, since the letters never came to the enemy’s hands 
and consequently no aid or comfort was actually given, yet the 
bare writing and sending them to the post-office, in order to be 
delivered to the enemy, was undoubtedly an overt act of the 
other species of treason. In Gregg’s case the judges did re- 
solve, that it was an overt act of both the species of treason 
charged on him; and in Hensey’s the court adopted that opinion 
cited it with approbation.® 

As was suggested in the discussion of the same point in Hale, it 
would seem a difficult argument to maintain, that, at least in the case 
of trafficking with enemies in time of war, the safety of the state 
demanded less broad definition of the overt act in the case of adher- 
ence to enemies than in that of compassing the king’s death. There 
is nothing in Foster’s chapter on levying war or adhering to enemies 
which suggests a policy of more closely limiting the scope of those 
offenses, except for his evident caution regarding the broad extension 
of the concept of constructive levying of war as a means to proceed 
against purely domestic disturbances. 

However, the specific issue, whether a meeting with intention to 
plan treason, is a sufficient overt act of levying war or adhering to 
enemies, is not clearly resolved in Foster. He does not discuss the 
doctrine of previous writers, that a conspiracy to levy war is not a 
sufficient overt act to establish that particular offense, though he 
does declare it to be a sufficient overt act in compassing the king’s 
death. However, developing a brief reference in Hale, Foster states 
a rule regarding the trial of accessories in treason which may imply 
that a meeting is not an adequate overt act to establish the crimes 
of levying war or adhering to enemies. Though in treason all are 
principals, as concerns the degree of guilt and of punishment, he 
argues that, except where the charge is compassing the king’s death, 
one accused of advising or encouraging the commission of another 
of the treasons should be tried only after the principal actor : 





* Id., 217-218. 
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For instance, A. adviseth B. to counterfeit the King’s coin or 
seals, or indeed to commit any of the offences declared treason 
by the 25 Edw. III, and furnisheth him with means for that 
purpose: (that species of treason which in judgement of law 
falleth within the clause of compassing the death of the King, 
Queen, or Prince always excepted:) if B., in consequence of 
this advice and encouragement, doth the fact, A. is a principal 
in the treason; for such advice and assistance in the case of 
felony would have made him an accessary before the fact; and 
in high treason there are no accessaries, all are principals. But 
if B. forbeareth to commit the fact, to which he is incited, A. 
cannot be a traitor merely on account of this advice and en- 
couragement, though his behavior hath been highly criminal ; 
for bare advice or incitement, how wicked soever, unless in 
the cases already excepted, will not bring a man within the 
statute, where no treason hath been commited in consequence 
of it. 
* * * . * 

* * * with regard to every instance of incitement, appro- 
bation, or previous abetment in that species of treason which 
falleth under the branch of the statute touching the compassing 
of the death of the King, Queen, or Prince, every such treason 
is in it’s own nature, independently of all other circumstances 
or events, a complete overt-act of compassing ; though the fact, 
originally in the contemplation of the parties, should never be 
affected, nor so much as attempted * * *®! 


Blackstone is disappointing in his analysis of the nature of the 
overt act in treason, and gives us nothing but summary restatements 
of the authorities which we have already examined. In view of the 
influence of his work in America, however, it is worth while to notice 
the points which he particularly makes. The desirability of a policy 
restrictive of the scope of the offense is briefly stated in familiar 
terms, with the addition of a quotation from Montesquieu, which 
subsequently also turns up in James Wilson’s law lectures in Phila- 
delphia in 1790. An overt act must be shown under each branch of 
the Statute of Edward III. There is no satisfactory analysis of 








% Td., 210, 342, 346. Coke does not discuss this question. 1 Hale 613, may 
imply this point, though Emlyn’s pointed reference to the ruling in Somerville’s 
case, 1 Anderson 109, on the distinction regarding a charge of compassing the 
king’s death, indicates that Hale’s editor believed that the learned author had 
overlooked the matter. 4 Blackstone 35-36 makes the point that the aider in 
compassing the king’s death has ipso facto committed the principal crime. Con- 
cerning Foster’s underlying caution regarding the scope of constructive levying 
ot war, see Foster, 210. 

** Blackstone, 75, 83, 85, 86. At p. 86 is the reference to “newfangled” trea- 
sons, which seems probably behind Madison’s similar reference in The Federalist. 
~ $t., 99. 
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the distinction between the evidence of intent and that of the overt 
act, the statement of the problem being put with an ambiguity which 
we have seen begin with Staundford: 


But, as this compassing or imagination is an act of the mind, 
it cannot possibly fall under any judicial cognizance, unless it be 
demonstrated by some open, or overt, act. And yet the tyrant 
Dionysius is recorded to have executed a subject, barely for 
dreaming that he had killed him; which was held for a suf- 
ficient proof, that he had thought thereof in his waking hours. 
But such is not the temper of the English law; and therefore 
in this, and the three next species of treason, it is necessary 
that there appear an open or overt act of a more full and ex- 
plicit nature, to convict the traitor upon * * *% 


Likewise ambiguous, in his explanation that “words spoken amount 
only to a high misdemeanor, and no treason,” in which he mingles 
criticism of their unreliability as evidence in general, and as evidence 
of intent in particular, with the usual distinction that “scribere est 
agere.”®> There is, at any rate, nothing in Blackstone clear enough 
to cast material doubt on the analysis which we have seen in Foster. 
And Blackstone goes so far toward recognizing the distinction be- 
tween the overt act and the evidence of intent, as to approve the 
rulings that a mere meeting is a sufficient overt act, where there is 
evidence of the intent therein to plot the king’s death; and that the 
mere fact of attendance at a meeting known to be treasonable, or the 
fact of return to a meeting once such knowledge has been gained, 
make out treason.® 


(c) Treatises Published in the 19th and 20th Centuries * 


For all practical purposes, detailed analytical treatment of the law 
of treason has not interested writers of standard texts since the 18th 





“ Ibid. 

* Id., 79, 80. 

* Id., 79, 120. 

* This section is based on the works hereafter listed. Only those books exam- 
ined which contained some significant reference to the subject are noted. 
Archbold’s Pleading, Evidence & Practice in Criminal Cases (31st ed. Butler 
and Garsia, editors. London, 1943). 

Crabb, History of English Law (1st Am. Ed. Burlington, 1831). 

Chitty, Practical Treatise on the Criminal Law (3 vol. 2d ed. London, 1826) 
(4th Am. ed. Springfield, 1841). 

East, Treatise of the Pleas of the Crown (2 vol. London, 1803) (Philadelphia, 
1806). 
Holdsworth, History of English Law (2d ed. 12 vol. London, 1937). 
Jenks, Short History of English Law (5th ed. London, 1938). 
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century ; and we have only meager evaluations of the issues of policy 
involved even from the historians. This is a natural reflection of a 
period of great political stability, and the Victorian confidence in an 
ordered world, in which civilization was identified with western 
Parliamentary government, speaks with naive assurance in Sir James 
Fitzjames Stephen’s apology for the extremes of 16th and 17th cen- 
tury “treasons” : 


All these acts were either temporary, or have in one way or 
another long since expired, and they exercised little or no per- 
manent influence on our law. I have referred to them so fully 
partly on account of their historical interest, partly because they 
illustrate in a striking manner the nature of one class of political 
offences. Convulsions and revolutions have occurred in the his- 
tory of every nation. Each party in turn, and in particular 
every successful party, is from the nature of the case obliged 
to treat the prosecution by their antagonists of the political 
views and objects which they have at heart, and even in some 
cases the open avowal of those views, as crimes of the highest 
nature. It seems to me that such legislation can be fairly criti- 
cized only by considering two things, namely, first, the sub- 
stantial merits of the quarrel, and secondly, the efficiency and 
approach to necessity of the means employed for the attainment 
of the end proposed. The Reformation and the great political 
revolutions which have followed it were the stormy periods in 
human history, and the legislation by which different parties 
have done their best to maintain their respective views in their 
own dominions, are like orders given by a military commander 
in time of war. To criticise them upon the false supposition 
that they were intended to last for an indefinite time, and to 
apply to the normal state of society, is to misunderstand them 
pedantically.®* 


The 19th century historians introduce a desirable realism into the 
discussion of the policy bases of the Statute of Edward III, when 
they point out that the Parliament’s wish to limit the definition of 


Luders, Considerations on the Law of High Treason in the Article of Levying 
War (Bath, 1808). 

Plucknett, Concise History of the Common Law (3d ed. London, 1940). 

Pollock and Maitland, History of English Law (2 vol. Cambridge, 1895). 

Reeves, History of the English Law from the Time of the Saxons to the End 
of the Reign of Philip and Mary (4 vol. London, 1814-1829). 

Stephen, History of the Criminal Law of England (3 vol. London, 1883). 

Stephen’s Commentaries on the Laws of England (4 vol. 18th ed. London, 
1925). 

*2 Stephen 262-263; cf. id. 251. It may be significant that Stephen begins his 
discussion with a strong assertion of the importance of defending the basic organi- 
zation of the community. Jd., 241-242; cf. 4 Holdsworth 493. 
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“treason” seems to have stemmed rather from the urge to limit the 
occasions on which land would forfeit directly and finally to the 
King, than from any notion of preserving political liberties.®® But, 
while noting the politically liberal tradition which became attached 
to the Statute of Edward III, the typical 19th century discussion does 
not find it necessary to spend upon this theme the eloquence of great 
conviction. The alert vigilance of the Philadelphia convention of 
1787 seems to have little counterpart in this succeeding period. The 
historians do, however, focus on the field of domestic politics as the 
area in which the restrictive policy of the Statute of Edward IIi has 
its modern importance.”° But they place equal stress on the im- 
portance of protecting the existence of the state, and in this view 
find the terms of the Statute of Edward III to be “worded too nar- 
rowly, if it is to be construed literally.” ™ 

The post-18th century writers add nothing to clarify the analysis 
of the overt act element of the crime. There is recognition that the 
overt act is a separate element in the offense; indeed, this is so 
plainly established, in net, by the earlier treatises that it could scarce- 
ly be subjected to open question at this date.7* But the familiar 
ambiguous language, describing the function of the overt act as being 
to “prove,” “manifest,” “declare” the treason, is scattered through all 
of these works; and some of them contain references which would 
suggest that, at least in borderline cases, the overt act must be some 
evidence of treasonable intent.** It is also, however, a fair summary 
of the evidence to say that this latter theory never emerges beyond 
the stage of innuendo or implication, in the post-18th century writ- 
ings. And there is recognition that, at least under the charge of com- 





® Luders, 10: 2 Stephen 247; 2 Pollock and Maitland 508; 2 Holdsworth 449. 

™3 Reeves, 207, 208, 217, 234-235; 4 id. 273, 281, 297; 2 Stephen 247 (“Prob- 
ably the great importance of the Act of Edward as a protection to what we 
should now call political agitation and discussion, was hardly recognized till a 
much later time.”); 2 Pollock and Maitland 508; 3 Holdsworth 287, 290, 291; 
8 id. 309; but cf. id. 310. 

"2 Stephen 263; 4 Holdsworth 496, 498; 8 id. 310. 

3 Reeves 408; 5 id. 104; 1 East 58; 4 Stephen’s Commentaries 150; Archbold 
1067, 1073, 1077. 

™ See 1 East 69, 119; 4 Stephen’s Commentaries 150; 8 Holdsworth 309, 311, 
315; cf. id. 317. From the fact that this ambiguous terminology is almost invari- 
ably used in analysis of the offense of compassing the king’s death, one might 
infer that the writers regard the overt acts involved in the other branches of 
treason to be so clearly evidence of treasonable intent as not to require such 
comment. But cf. A Treatise upon the Law and Proceedings in Cases of High 
Treason, &c., By a Barrister at Law (London, 1793: printed as an appendix to 
Kelyng’s Crown Cases—reprint, Lond. (1873) 106: “If the treason consists not 
in the intention, but in the act, as levying war, then it must be laid to have been 
done traiterously,” citing Cranburn’s Case, 2 Salk. 633. 
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passing the king’s death, conduct indifferent on its face, notably 
mere meetings, may be a sufficient overt act, when linked to proper 
evidence of treasonable intent. The only references to ambiguous or 
indifferent conduct as overt acts come under this head of compassing 
the king’s death, and though the writers do not attempt to spin any 





very explicit theory of the special breadth of this charge, it is quite 
clear that they all regard it as the broadest category of treason. 
Holdsworth comes closest to open disapproval, on policy grounds, of 
the idea that “harmless” conduct may suffice for the overt act ele- 
ment, and he implies emphasis on the fact that the broadest cases 
have been under the charge of compassing the king’s death. This 
seems the undertone of his comments on Crohagan’s Case: 


* * * the court seems to have laid some stress upon the 
facts that the words were accompanied by the overt act of com- 
ing to England, and that he had used scornful words when 
arrested; and this is the manner in which the case was ex- 
plained and justified by later lawyers. It followed that words 
could give a treasonable colour to an otherwise innocent overt 
act. It is, therefore, not surprising that, in 1660, the judges 
showed a tendency to minimize the importance of the differ- 
ence between written and spoken words * * * 7% 


This underlying unfriendly note appears also in his comments on 
Lord Preston’s Case: 


But, except in these two cases [spoken or unpublished written 
words not linked to a treasonable design], the seventeenth- 
century decisions, extending the constructive interpretation of 
this clause, were adopted, and even carried further, after the 
Revolution. And, here again, the extension was probably in- 
evitable. If a conspiracy to levy war, and the publication of a 
writing advocating the deposition of the king, or merely argu- 
ing that it is lawful to depose him, are overt acts which can be 
given in evidence to prove the compassing of his death, it will 
be difficult to draw the line at these acts. It will be difficult to 
rule out any acts done in preparation for any other act, which, 
if accomplished, will be an overt act. That no attempt was 
made to draw the line is clear from the case of Lord Preston. 


Quoting Foster’s summary, that “Every step taken for those pur- 
poses was an overt act,” he further comments: 


The last sentence contains the gist of the matter. It comes to 
this—every act, however remotely connected with an overt act 


“8 Holdsworth 316. 
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of compassing the king’s death, is itself an overt act. As the 
future Lord Eldon contended, when, as attorney-general, he was 
prosecuting Hardy in 1794, any act which showed that the per- 
son doing it intended “to put the king in circumstances in 
which, according to the ordinary experience of mankind, his 
life would be in danger,” might be given in evidence as an overt 
act of compassing his death. It followed that this clause of the 
statute could be made to cover the ground covered both by the 
clause against levying war against the king, and by the clause 
against adhering to his enemies.”® 

* * * * * 


These remarks should be compared with the same author’s emphasis 
on the basically broader character of the statutory terms regarding 
the offense of compassing the king’s death: 


Even in the mediaeval period, the judges had seen that the 
fact that the gist of the offence was an intention to kill the king, 
could be used to extend its scope; for they had held that the 
mere speaking of words might be an overt act which evidenced 
such an intention. They had seen as clearly as their successors 
that such an intention can be proved only by overt acts, “for 
the thought of man is not triable”; and that the statute could 
be extended by inferring an intention to kill from overt acts 
which were only remotely connected, if they were connected at 
all, with a formed intention to kill the king. * * * 

* * * the fact that it was the intention to kill the king, 
and not his murder, which was made treason, was the main 


reason why this clause could be so extensively construed * 
* *76 


To fill out the picture, it may be worth noting that, referring to the 
crime of adherence to the king’s enemies, Holdsworth points out 


Id. 317-318. Compare 2 Stephen 267, which mentions Lord Preston’s Case 
with the comment that “After the Revolution of 1688 the fictitious interpretation 
of the offence of compassing the king’s death was carried much further than it 
had been under the Stuarts.” He states that in the passage from Foster, quoted 
at note 57, supra, that author “proceeds to carry the law laid down in [Lord 
Preston’s Case] * * * a step further,” underlining the last clause of Foster’s 
paragraph, and continues, 

Foster follows Coke and Hale in holding that “levying war” is an overt act of 

compassing, and that conspiring to levy war in one sense of the expression is so 

too. Indeed, he goes so far as to say that “a treasonable correspondence with 
the enemy” is an act of compassing the king’s death, and he refers in support 
of this to Lord Preston’s case, and also to the case of one Harding, in which it 
was held on a special verdict that enlisting men in England and sending them 

abroad to join the French forces in an attempt to dethrone King William III 

was an imagining of his death. 

Neither Stephen nor Holdsworth takes note of the fact that the overt acts laid 
in Lord Preston’s case were under a charge of adhering to the King’s enemies as 
well as of compassing his death. See notes 58 and 59, supra. 

*3 Holdsworth 309, 311. 
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that this clause “has not been extended by construction in the same 
way as the first two clauses.” "7 He makes no argument, however, 
to show that there are policy considerations supporting this di- 
vergence in the history of the various branches of the Statute of 
Edward III. Archbold does indicate a difference in scope between 
the crime of adherence to enemies and that of compassing the king’s 
death, when he asserts that a conspiracy to adhere is not treason 
under that branch of the statute any more than is a conspiracy to 
levy war under the levying provision. But he cites no direct au- 
thority for his assertion."* The specially broad scope of the crime 





™ Id., 307. Compare 2 Stephen 282: - “Instances of this offence have been very 
rare in our history. England, owing to its insular position, has not for centuries 
been the scene of war carried on with a foreign enemy * * * Hence the 
offence of ‘adhering to the king’s enemies’"—an exceedingly vague expression—has 
been committed only by a few spies who have in the time of war been detected 
in giving information to foreign enemies * * * No questions of legal or con- 
stitutional interest have arisen on this branch of the act of Edward III to my 
knowledge.” 

™ Archbold 1076. His further comments suggest that he draws this conclusion 

from rulings on the effect of a conspiracy to levy war, for he declares that a con- 
spiracy to adhere to enemies may probably be laid as an overt act of compassing 
the king’s death, and that 

If the prosecution can prove such a conspiracy [to adhere], and connect the 

prisoner with it by evidence, and can prove an act done by any one of the 

conspirators in furtherance of the common design, it may be given in evidence 
against the prisoner, if it tends to prove any of the overt acts laid in the 
indictment; for the act of one, in such a case, is the act of all: R. v. Stone, 

25 St. Te. 1185;.6 T. B.. S27, * + .% 

“A conspiracy to aid or comfort the king’s enemies is not within the act,” accord- 
ing to A Treatise upon the Law and Proceedings in Cases of High Treason, op. cit. 
supra, note 73, p. *41. This work cites 3 Inst. 9, and 6 Ba. Abr. 5th ed. 516, the 
latter in turn relying on Coke, Hale, Pleas of the Crown 13, 14 (the one volume 
work preceding the History), and 1 Hawkins P. C. c. 17, sec. 27 for the same 
proposition. Coke, Hale, and Hawkins, however, discuss only conspiracy to levy 
war, in the passages relied on; and in no others do they appear to support the 
doctrine for which they are here cited. 

3 Holdsworth 288 points out a probable historical explanation for the omission 
of conspiracy to levy war as a branch of treason under the Statute of Edward III: 

As is well known, there is no mention in the statute of a conspiracy to levy 

war; and, as Maitland points out, [2 Pollock and Maitland 503, 504; but this 

reference actually discusses only the reason for the late recognition of the 
crime of levying war against the king], this is probably due to the fact that 
such a conspiracy was hardly regarded as an offence if the war was properly 
declared. 
That is, the feudal bond was in law a reciprocal one, of rights and duties, so that 
the vassal had a right in some cases to war upon a lord who had broken the bond. 
Thus, the omission of conspiracy in the statutory definition would not in its 
origin reflect any policy relevant to present use of the Statute. Cf. 2 Hallam, Con- 
stitutional History of England (London, 1827) 501. 

2 Chitty 69, 73 gives as a sufficient count for adhering to enemies the following 
allegations, which might be deemed broad enough to include a meeting with an 
enemy agent as a sufficient overt act of adherence: 

And further, &. * * * He the said William Stone, as such false 
traitor as aforesaid, during the said war, to wit, on, &c. and on divers other 
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of compassing is stressed to some extent in East's development of 
Foster’s argument that under that heading it is not necessary to 
postpone the trial of an aider and abetter until the conviction of the 
principal actors, since advising the king’s death is itself the main 
offense.® It is only from such unsatisfactory scraps that one can 
weave any theory of these writers on the nature of the overt act 
element, however. 


(d) Writers on the Constitution *° 


It is probably significant of a felt connection with fundamental 
policies in the conduct of politics that most of the post-18th century 


days as well before as after that day, at, &c aforesaid, well knowing the 
said William Jackson traitorously to have come to and landed in this king- 
dom, for the traitorous purpose of procuring and obtaining intelligence and 
information whether the subjects of our said lord the king were or were not 
well affected to our said lord the king and his government, and were or were 
not likely to join with and assist the forces of the said persons exercising the 
powers of government in France, and being enemies of our said lord the king 
as aforesaid, in case an hostile invasion of this kingdom should be made by 
them for the prosecution of the said war against our said lord the king. and 
of sending and causing to be sent such intelligence and information to the said 
persons exercising the powers of government in France, and being enemies of 
our said lord the king, as aforesaid, for the aid, assistance, direction, and 
instruction of the said enemies of our said lord the king, in their conduct and 
prosecution of the said war against our said lord the king, did, with force and 
arms, maliciously and traitorously receive and treat with the said William 
Jackson, at, &c. aforesaid, for the aid, assistance, and direction of the said 
William Jackson, in the prosecution, performance, and execution of his trai- 
torous purpose aforesaid, and did then and there maliciously and traitorously 
aid, comfort, abet, and assist the said William Jackson in, about, and concern- 
ing the prosecution, performance and execution of his the said William Jack- 
son’s traitorous purpose aforesaid. 
"East 100; cf. id., 58. However, the argument that compassing was always 
a peculiarly broad offense due to ideas no longer prevailing, regarding the special 
protection of the King’s person, is somewhat rebutted by the emphasis which is 
put on concern for the King, not as a person, but as symbol of the ordered com- 
munity. See Foster, note 56, supra. This also appears in the distinction taken by 
Hale and East between the scope of the crime as applied to the king and to his 
queen or heir apparent. 1 East 65 thus says, of the crime of compassing the death 
of the queen or of the eldest son and heir: 
As to what shall be said to be an overt act of compassing their death; it must 
be such as shews an unlawful intent against their persons, and not merely 
against their state and dignity. Therefore much of what has been already said 
concerning overt acts of compassing the death of the king, which are specifically 
appropriate to him and his sovereign power and royal dignity, does not apply 
to the queen or prince. Thus a compassing to imprison or otherwise punish 
them by due course of law is not within the statute; but a compassing to 
wound them is. 
See 1 Hale 127-128. 
“This paragraph is based on examination of the following works, among 
others. Only those containing some substantial discussion of the subject are noted. 
Anson, The Law and Custom of the Constitution (3d ed. 3 vol. Oxford, 1907). 
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writers on the English constitution bring the law of treason into 
their discussions. The majority of these commentators are laymen, 
and in all of these works the treatment of the elements of the crime 
merely derives from authorities already examined, and casts little 
additional light thereon. But, it is worth noting, as evidence of a 
prevailing climate of opinion, that these books firmly entrench the 
the notion of the Statute of Edward III as a desirable delimitation 
of a dangerously vague field,*! and that with striking uniformity they 
emphasize the danger of abuse of broad categories of “treason” in the 
arena of domestic politics.** As a concrete expression of this gen- 
eral attitude, there appears a general, if ill-defined, condemnation of 
“constructive” treasons; and it is especially interesting to see that 
Lord Preston’s Case, in its rulings on the sufficiency of the overt acts, 
is cited as the extreme point of extension of construction—repre- 
senting “the fictitious interpretation of the crime of compassing.’** 
Hallam alone, however, expressly insists on linking the overt act to 
the showing of intent.** 

Although the texts are by no means wholly consistent, some rea- 





Chalmers and Asquith, Outlines of Constitutional Law (5th ed.’ London, 1936). 
Hallam, The Constitutional History of England (2 vol. London, 1827). 
Joliffe, Constitutional History of Medieval England from the English Settle- 
ment to 1485 (London, 1937). 
Keir, Constitutional History of Modern Britain 1485-1937 (2d ed. London, 
1943). 
May, Constitutional History of England (3 vol. London, 1912). 
Morris, Constitutional History of England to 1216 (N. Y., 1930). 
Smith, History of the English Parliament (2 vol. London, 1892). 
Stubbs, Constitutional History of England (3 vol. 6th ed. Oxford, 1897). 
Tanner, Tudor Constitutional Documents A. D. 1485-1603 (Cambridge, 1930). 
Taswell-Langmead, English Constitutional History (9th ed. London, 1929). 
Thomson, A Constitutional History of England (4 vol. London, 1938). 
2 Anson 243; 2 Hallam 499; Jolliffe, 446-447; 1 Smith 211; Taswell-Lang- 
mead, 242, n. 
“? Joliffe, 446; Keir, 107, 213; 2 May 45, 55, 72 (though, cf. id., 43); 2 Smith 
340; 3 Stubbs 290, 537; Tanner, 379; Taswell-Langmead, 348. 
* Tanner, 377, note 2; cf. 4 Thomson 284. 
“See 2 Hallam 516: 
In the vast mass of circumstantial testimony which our modern trials for high 
treason display, it is sometimes difficult to discern, whether this great principle 
of our law, requiring two witnesses to overt acts, has been adhered to; for 
certainly it is not adhered to, unless such witnesses depose to acts of the 
prisoner, from which an inference of his guilt is immediately deducible. 
Cf. 1 id. 177, n. In the light of the quoted comment, and as evidence of the 
inherent ambiguity of those statements which assert that the act must “manifest” 
treason, it is interesting to note that elsewhere Hallam says that 
The crime of compassing and imagining the king’s death must be manifested 
by some overt act; that is, there must be something done in execution of a 
traitorous purpose. 
2 id. 505. In this latter statement, clearly the meaning is that the act must 
“manifest” the intent in the sense of translating thought into deed. 
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sonably definite conclusions appear from this survey. Beginning 
with Coke—in the days of the mounting clash of Crown and Parlia- 
ment—the English jurists stress the wisdom of restricting the scope 
of “treason” in doubtful cases. This policy perhaps seems to require 
less emphatic assertion from writers living in the confidently stable 
period at the close of the 19th and the opening of the 20th centuries ; 
but it is, nevertheless, an impressive element of continuity in the 
general treatment of the subject up to the present time. Intent and 
act are, on the whole, seen as distinct elements of the crime. Fre- 
quent ambiguous references imply that the act must, however, be of 
such a character as to “manifest” the treason: how often this is 
meant to require that the act be some evidence, or complete evidence, 
of the treasonable intent, is not clear. The most satisfactorily ex- 
plicit analyses regard the act element as fulfilling the same function 
in this as in other crimes: to set ultimate boundaries to the abuse of 
criminal prosecutions, by insuring that men be not charged or con- 
victed for their thoughts alone, but only on the basis of an evil intent 
which by some act has been translated into the world of deeds. 

At the current Term, in Cramer v. United States, the Supreme 
Court of the United States for the first time reviewed a conviction 
of treason.*® In a lengthy survey of the historic roots of the treason 
clause of the Constitution, the Court follows the current of prior 
authority in finding basic relevance in the English authority stemming 
from the Statute of Edward III.86 The Cramer opinion disclaims 
ability to make “an independent judgment as to the inward meaning 
of terms used in a six-century-old-statute, written in a form of 
Norman French that had become obsolete long before our Revolu- 
tion”, and finds the practical meaning of English doctrine in the 
decisions and in the commentators|** Dismissing the few English 
cases on adherence to the enemy as too entangled with accusations of 
compassing the king’s death to be of certain relevance to American 


“39 L. Ed. Adv. Sh. 937 (1945). On two occasions, the defendant, a natural- 
ized American citizen, was observed by two FBI agents to meet in a public restau- 
rant and engage in long and earnest conversation with an enemy agent. The two 
witnesses could testify only to the fact of the meeting; the defendant’s admissions 
to a third party, to the FBI agents after his arrest, and while on the witness 
stand furnished the only evidence that he knew he was dealing with an enemy 
agent, and that he intended to aid the latter by taking the latter’s funds into 
safekeeping to be held for his convenience. The Court, in a 5-4 decision, appar- 
ently ruled that aid must be shown to have been “actually” given the enemy, and 
that insofar as any conduct of defendant was relied on to show that the overt act 
was an act giving aid, this must be shown by two witnesses. 

** Td., 945-947. 

*Id., 947. 
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policy, the majority opinion in effect treats the commentaries as the 
principal source of the law’s rationale.** From these sources it recog- 
nizes the deep historic roots of the general policy restrictive of the 
scope of the crime. Nevertheless, it concludes that because English 
law has retained that branch of the offense punishing the compassing 
the death of the king, even post-17th century English doctrine must 
be deemed not sufficiently limited to be regarded as similar to the law 
of the United States Constitution. But, as was seen especially in 
Foster’s acute analysis, the English authorities have apparently felt 
that the policy underlying the crime of adherence to the enemy in 
some respects calls for as broad an interpretation of the intent and 
act elements of “treason” as that taken under the head of compass- 
ing.*° Thus, if the majority means to hold, as apparently it does, 
that a completed benefit must be shown to have been conferred on the 
enemy, it does so only by failing to come to grips with the policy 
indicated by the historic material. Likewise, by ruling that the testi- 
mony of two witnesses to a “commonplace overt act is insufficient, 
the majority, though disclaiming to do so, seems in practice to insist 
that the overt act be such as evidences treasonable intent. The opinion 
rightly does not seek to support such a result by any analogy from 
English doctrine, and notes the ambiguity inherent in statements that 
the act must “manifest” the treason. But it does not seem to give fair 
weight to the persuasive effect of the English material in pointing to 








“The dissenting opinion also gives first place to the analysis of the treatises. 
Id., 972-974. 

* Id., 946-947, and note 25; cf. 948. 

* The dissent emphasizes Foster’s interpretation. Jd., 973. The majority (/d., 
947, note 25) refers to Coke and Blackstone as “chief” among the commentators. 
If this is meant as an evaluation of their analyses of the offense, it seems unduly 
favorable. Coke’s account of the crime is often ambiguous and is quite disorgan- 
ized in presentation. Blackstone’s treatment is relatively short, and contributes 
nothing new in thought and little in penetration. Hale and Foster seem to deserve 
by far the highest praise for depth and clarity of analysis. If the Cramer opinion 
means that Coke and Blackstone were the “chief” commentators in the eyes of 
American lawyers and draftsmen of the 18th century, this is more difficult to 
weigh. There is no doubt of their great influence, though the Cramer opinion 
cites no evidence that they dominated American analysis of the crime. However, 
evidence is not lacking that other commentators were also well known to learned 
Americans. In his notes to Chancellor Wyethe, November 1, 1778, regarding his 
proposed “bill for proportioning Crimes and Punishments, in cases heretofore 
Capital”, Thomas Jefferson cites Hale and Foster, as well as Coke in his discussion 
of treason. 1 Writings of Thomas Jefferson (Library ed. Washington, 1903) 216, 
218, 220-221. And in his argument as defense counsel in the Pennsylvania treason 
trials of 1778, James Wilson bases his brief on Hale and Hawkins, as well as on 
Blackstone. See “Notes of C. J. McKean in case of Ab’m Carlisle, 1778”, 7 Penn- 
sylvania Archives (Hazard ed. Philadelphia, 1853) 44-52; cf. Respublica v. Carlisle, 
1 Dallas 34, 36 (Pa. Oyer and Terminer, 1778). 
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the contrary result, that the act need be only such as clearly shows 
a translation of thought into action. The dissenting Justices found 
this analogous material convincing.** 

The English commentaries undertake to implement the general 
restrictive policy adopted toward the crime of treason particularly 
by trying to set defined limits to the scope of treasonable intent, and 
by insisting on the showing of an overt act as a protection against 
persecution for thought or belief, or peaceful political activity. But 
after due attention is given to this dominant current of the English 
treatises, it must be recognized that they still treat the crime as an 
important weapon for defense of the security of the state. Respect 
for the wisdom which they distilled from periods of great tension in 
English might well recommend caution in going beyond historic 
evidence to extend the traditional policy restrictive of the scope of the 
offense. 





"Id., 947, note 25 (majority opinion) ; 975 (dissent). 














DISEASES AND INJURIES TO HEALTH UNDER THE 
WISCONSIN WORKMEN’S COMPENSATION ACT 


JosepH C. OWENS 


A. INTRODUCTION 


The purpose of this article is to review those cases which have 
arisen in Wisconsin under the Workmen’s Compensation Act in 
which recoveries were sought by employees or their personal repre- 
sentatives for injuries to health due to the contraction of a disease 
or illness not peculiar to any industry. The problem in each case, of 
course, is whether the illness or disease complained of is one arising 
out of and in the course of the employment’, and if recovery is 
granted therefor it is upon the theory that it is an accidental injury 
under the Act and not an occupational disease. With the thought 
of distinguishing between these two sources of compensation, we 
refer to a few statements of the Wisconsin Supreme Court. 

With respect to occupational diseases, that court, in Rathjen v. 
Industrial Commission”, said: 





“The mere fact that a disease follows as a result of an accident 
does not constitute suffering therefrom an occupational disease 
within the contemplation of the Act. An occupational disease, 
within the Act, is a disease, such as silicosis, which is acquired 
as the result and an incident of working in an industry over an 
extended period of time.” 


And for the purpose of distinguishing an “accidental injury” from 
an occupational disease, the court uses this illustration : 


“The difference between occupational disease and an affliction 
resulting from accident is illustrated in hernia cases. Where 
hernia follows as a result of a definite accident, the employee 
suffers an accidental hernia, as in Prentiss Wabers Prod. Co. v. 
Industrial Commission, 230 Wis. 171, 183 N.W. 357; but 
where it develops as the result of certain types of lifting for a 
number of years, the employee may have an occupational hernia, 





1For a good treatment of this subject see Brown, Arising out of and in the 
Course of the Employment, 7 Wis. L. Rev. 15, 67 (1932); 8 Wis. L. Rev. 134, 
217 (1932). 
2233 Wis. 452, 289 N.W. 618, 622 (1940). 
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as in Marathon P. M. Co. v. Industrial Comm. 203 Wis. 17, 

233 N.W. 558.8 
As to “accidental injury”, we find this definition of “accidental” ir 
Vennen v. New Dells Lumber Co.*: 

“The term ‘accidental’, as used in compensation laws, denotes 
something unusual, unexpected and undesigned. The nature 
of it implies that there was an external act or occurrence which 
caused the personal injury. ... It contemplates an event not 
within one’s foresight and expectation resulting in a mishap 
causing injury to the employee.” 

In the type of case with which we are concerned, the usual argu- 
ment is made that the affliction complained of is a common risk or 
hazard of the general community and not one peculiar to the indus- 
try. It has been shown in the previously noted article by Mr. Brown® 
that this concept of incidental risk of employment is very wnsatis- 
factory as a general and inclusive test of the employer’s liability in 
that it assumes that liability may be determined by referring the risk 
encountered within the industry to the risks encountered by the 
general public or community outside of it. The article points out* 
that there is no such determinative standard to which reference can 
be made. 

The case of Schroeder & Daily v. Industrial Commission’ clearly 
shows that the Wisconsin court does not require that the risk be 
peculiar to the employment in the sense that it is an exclusive attri- 
bute thereof, in order that the employee injured as a result of it may 
recover. 

There are cases in Wisconsin which hold that pneumonia, typhoid 
fever, undulant fever, actinomycosis and smallpox, when contracted 
as the result of an accident, are compensable under the Workmen’s 
Compensation Act. 

The three elements which must be present in the case to warrant 
a recovery of compensation are set out as follows in Kaiser Lumber 
Co. v. Industrial Commission’ : 


“To entitle an employee to compensation under the statute it 
is only necessary to show: (1) that the employer and employee 
were subject to the Act; (2) that the employee was performing 


* 233 Wis. 452, 289. N.W. 618 (1940). 
*161 Wis. 370, 154 N.W. 640, 642 (1915). 
* supra, note 1. 

*8 Wis. L. Rev. 134, 140 (1932). 

7169 Wis. 567, 173 N.W. 329 (1919). 
*181 Wis. 513, 195 N.W. 329, 330 (1923). 
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service growing out of and incidental to his employment; and 
(3) that the injury was proximately caused by the accident.” 


B. Cases INvotvinc Disktases ACCIDENTALLY CONTRACTED. 


1. Cases allowing an award of compensation. 


In Yellow Cab Co. v. Industrial Commission,® an employee of the 
Yellow Cab Co. was awarded compensation while ill with pneu- 
monia which he claimed he contracted while performing the duties 
attached to his position. He was working from 6:00 p.m. to 5:30 
am. attending to his employer’s switchboard and loading and un- 
loading taxicabs at the railroad station. During the night on which 
he contended that he contracted pneumonia the temperature ranged 
from 24° to 29° Fahrenheit and there was a moderate snowfall. He 
was required to kneel in the snow while changing a tire and he con 
tended that it was this exposure which contributed chiefly to his 
illness. In finding for the employee, the court stated :1” 


“Hatfield (the employee) . . . was exposed to a hazard that 
was incidental and fairly traceable to his employment as a con- 
tributory cause, and he would not have been equally exposed 
to that hazard apart from his employment. Likewise the ex- 
posure of Hatfield to the germination of the pneumonia germs, 
and the resulting pneumonia, was substantially increased by 
reason of the nature of the services which he was obliged to 
render on the night in question. His pneumonia, by reason of 
the germination of those germs as the direct result of his ex- 
posure, was a hazard incidental to his employment. For, as 
this court said in Eagle River B. & S. Co. v. Industrial Com- 
mission, 199 Wis. 192, 225 N.W. 690, 691: ‘It makes no differ- 
ence that the exposure was common to all out of doors employ- 
ment in that locality in that kind of weather. The injury grew 
out of that employment and was incidental to it. It was a haz- 
ard of the industry.’ In that case this court in affirming an 
award for compensation for an injury, which was sustained by 
the freezing of a foot, while engaged in an outdoor employ- 
ment, said: ‘The injury is compensable when it results from a 
hazard incidental to the industry. The injury in the instant case 
clearly grew out of and was incidental to the employment.’ ” 


In Vennen v. New Dells Lbr. Co.," the court awarded compen- 
sation to the widow of an employee of defendant who had contracted 





* 210 Wis. 460, 246 N.W. 689 (1933). 
* 210 Wis. 460, 246 N.W. 689. 691 (1933). 
* 161 Wis. 370, 154 N.W. 640 (1915). 
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typhoid fever while he was employed in defendant’s lumber camp 
and died as a result thereof. The court defined “accidental” as set 
out above and made these further remarks :!7 


“The fact that deceased became afflicted with typhoid fever 
while in defendant’s service would not in the sense of the stat- 
ute constitute a charge that he sustained an accidental injury, 
but the allegations go further, and state that this typhoid afflic- 
tion is attributable to the undesigned and unexpected occur- 
rence of the bacteria in the drinking water furnished him by 
the defendant, as an incident to his employment. These facts 
and circumstances clearly charge that Vennen’s sickness was 
the result of an unintended and unexpected mishap incident to 
his employment. These allegations fulfill the requirements of 
the statute that the drinking of the polluted water by the de- 
ceased was an accidental occurrence, while he was ‘performing 
services growing out of and incidental to his employment’. 
. . . Diseases caused by accident to employees .. . are injuries 
within the contemplation of the Workmen’s Compensation Act.” 
161 Wis. 370, 154 N.W. 640, 642. 


Scott and Howe Lbr. Co. v. Industrial Commission," is another 
case in which the Wisconsin court upheld the award of compensa- 
tion to an employee of the Lumber Company who had contracted 
typhoid fever while working in its lumber camp. In this case there 
were four other cases of typhoid in the camp at about the same time. 
There was no absolute proof that the claimant contracted the disease 
there, but there was evidence to support the commission’s finding 
that he had. The court refused to disturb the commission’s finding. 

In Vilter Mfg. Co. v. Jahncke, et al,“ the plaintiff company 
brought an action against’ the Wisconsin Industrial Commission and 
the widow of a deceased employee to set aside an award of com- 
pensation for his death as a result of smallpox which the commission 
found he had contracted while performing service growing out of 
and incidental to his employment. The facts of the case show that 
deceased was employed by plaintiff as an erecting engineer. He 
worked part of the time at the plant of the company in Milwaukee 
and part of the time away from the plant. For two weeks prior to 
March 7, 1925, he was at Hillsboro, Wisconsin, where two families 
were quarantined for smallpox. He went there by train. On March 
11 he went to the South View Hospital or Isolation Hospital, where 


'2161 Wis. 370, 154 N.W. 640, 642 (1915). 
184 Wis. 276, 199 N.W. 159 (1924). 
192 Wis. 362, 212 N.W. 641 (1927). 
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there were smallpox patients, to service a refrigerator plant. He and 
his helper waited in the boiler room for about half an hour for the 
engineer. Refuse from the hospital was burned daily in the boiler 
room. From there he went to the refrigerator room, about fifteen 
feet from the laundry. The entrance to the refrigerator room was 
opposite the kitchen, and a ventilating fan expelled the air from the 
kitchen in the direction of the refrigerator room, the windows of 
which were open part of the time. While working in the refrigerator 
room a janitor came in and made some ice cream a few feet away 
from where deceased worked. He was given some ice cream from a 
spoon by the janitor. The helper also had some, and all ate from 
the same spoon, but its bowl was washed in hot water between the 
eatings. The janitor had worked until about 9:30 o'clock cleaning 
up the wards, and had then taken care of the laundry. Deceased 
worked in the refrigerator room till about 4:00 o’clock in the after- 
noon. He did not again return to work in the hospital. Later he was 
employed a short time at Godfrey & Sons, commission merchants on 
Broadway, where a clerk had recovered from smallpox in February. 
On March 19 he was sent to Benton Harbor, Michigan, where he 
was taken ill, and he returned on the 24th, and had medical attention. 
On the 29th he was taken to the Isolation Hospital, where he died. 
There were about twenty-six smallpox cases in Milwaukee, March 11, 
and the number increased later. There were no cases in the family 
of the deceased or immediate vicinity. The medical testimony of at 
least two doctors on behalf of the claimant was to the effect that 
while it could not be stated as a certainty that he contracted smallpox 
at the Isolation Hospital, it was very probable that he did—much 
more probable than that it was contracted elsewhere. The incubation 
period was shown to be from eight to sixteen days, and it is in evi- 
dence that on March 20 deceased was ill from smallpox. The medical 
testimony of the plaintiff did not contradict that of the claimant. It 
only emphasized the fact that it could not be told to a certainty that 
he contracted the disease at the hospital, and it was urged that he may 
have contracted it on streetcars, trains or elsewhere. 

The main issue in the case was stated in these words by the 
court :!% 


“Can a finding to a reasonable certainty be based upon evi- 
dence which shows only a preponderance of probabilities ?” 
In answers this question in the affirmative, the court cited cases to 


“192 Wis. 362, 212 N.W. 641, 642 (1927). 
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support its answer and formulated the theory on which it upheld the 


award as follows :1¢ 


“These facts are established: (a) Deceased died from small- 
pox; (b) he was exposed to it somewhere; (c) the inference 
preponderate that the hospital was the place of exposure; (d) 
the preponderance of inferences is so great that the Commis- 
sion could say it amounted to a reasonable certainty. We there- 
fore reach the conclusion that there was sufficient competent 
evidence to determine the force of such testimony.” 192 Wis. 
362, 212 N.W. 641, 643. 


This same formula was applied in Pfister & Vogel Leather Co. v. 
Industrial Commission," in which case the plaintiff company brought 
action to set aside a death award to the wife of its employee who died 
as a result of actinomycosis, an infection of the liver by the actino- 
mycosis germ or fungus, which is the germ which produces the dis- 
ease commonly called lumpy jaw when it affects cattle. 

Deceased worked in the room in which hides were first handled 
when the process of tanning began. He fed the hides into machines 
for the purpose of removing any flesh remaining on them. Any flesh 
not removed by the machines was trimmed off with a knife by de- 
ceased. 

The single question presented was whether there was any credible 
evidence which directly or by fair inference sustained the findings of 
of the commission. The doctors for both sides agreed that the germ 
or fungus does pass by direct contact from animal to animal, if 
there is a portal of entry. They also agreed that the germ does not 
die with the animal, and that it might be alive, imbedded in the hide, 
when it reached the tannery. They also agreed that the germ could 
pass from the hides to the hands of the man handling the hides, and 
then to the mouth, and thus be introduced into the human system. 
They also agreed that the getm could pass through the air and enter 
the human system through the mouth or nose. They all agreed that 
there was at least a possibility that the disease was contracted in the 
tannery, and the doctors testifying for the applicant stated that it 
was more probable that the disease was contracted in the tannery 
than anywhere else, and that the probabilities are all to the effect 
that the deceased was infected with the germ in the tannery. 

In affirming the award the court, as stated previously, adopted the 





19102 Wis. 362, 212 N.W. 641, 643 (1927). 
17194 Wis. 131, 215 N.W. 815 (1927). 
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formula of the Vilter Case, supra, and made this statement :'* 


“It is often impossible to find the source from which a germ 
causing disease has come. The germ leaves no trail that can 
be followed. Proof often does not pass beyond the stage of 
possibilities or probabilities, because no one can testify posi- 
tively to the source from which the germ came, as can be done 
in the case of physical facts which may be observed, and con- 
cerning which witnesses can acquire positive knowledge. Under 
such circumstances the Industrial Commission or the court can 
base its findings upon a preponderance of probabilities or of 
inferences that may be drawn from established facts.” 


tN 


. Cases refusing an award of compensation. 


Although the majority of cases have upheld awards in cases of 
this type, there are three Wisconsin cases in which compensation has 
been denied. 

Creamery Package Mfg. Co. v. Industrial Commission,’® involved 
a death benefit award to the wife of the plaintiff’s employee, who 
died as a result of typhoid fever. Deceased was a traveling repre- 
sentative and, although he resided in Waukesha, Wisconsin, his 
services for his employer took him away from there most of the time. 
He was ill with typhoid fever when he came home on November 21, 
1930. As the typhoid incubation period is considered to be from 
seven to twenty-one days, the court found that he must have con- 
tracted the disease by reason of exposure at some time between 
October 31 and November 14, 1930, The principal question on 
appeal was whether there was evidence to establish with requisite 
certainty that the exposure of Forsyth occurred at some place, at 
which he was, and at some time between October 31 and November 
14, 1930, while he was performing service growing out of and inci- 
dental to his employment. 

The evidence showed that he spent two days of each week-end 
during that period in Waukesha and there were no reported cases 
of typhoid in that city during the period. He was in Wisconsin 
during said period, spending three days at Milwaukee, two at Ken- 
osha, one at Jefferson, and other time traveling between those two 
cities and Waukesha and Chicago. He also spent some time traveling 
to and transacting business in Chicago, Illinois, Louisville, Ken- 
tucky, and Indianapolis, Indiana. During the period mentioned above 





194 Wis. 131, 215 N.W. 815, 816 (1927). 
211 Wis. 326, 248 N.W. 40 (1938). 
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there were no typhoid cases reported in the Wisconsin cities men- 
tioned although there were twenty reported cases elsewhere in the 
State. Chicago reported seven cases of typhoid and the state of 
Illinois thirty-one; Indianapolis and Louisville reported no cases 
during the weeks of his visits although the state of Indiana reported 
fifteen cases and Kentucky reported nineteen for the period from 
October 31 to November 14. 

There was no evidence, however, of his having come in contact 
with, or been in the presence of, any typhoid-infected person ; or that 
he had been in any particular place where any such person had con- 
tracted typhoid; or that he had been exposed, in any particular place 
in which he had been, to any cases, or to typhoid-fouled food, liquid, 
air, or other possible sources from which the germs arise. It is on 
the basis of this absence of any evidence in these respects, as to the 
source of the infection, that the court distinguished this case from 
the cases already set out herein. 

This appears to be the proper ruling in view of the facts pre- 
sented, and although the decision did not favor the employee, it 
cannot be said that this case is not in harmony with those decided 
prior to it. There must be sufficient evidence presented in support 
of the claim to enable the court to say that the preponderance of 
probabilities support the contention that the disease was accidentally 
contracted in the performance of work within the scope of the em- 
ployment. The court could not say this in the above case. 

In Loomis v. Industrial Commission,” the court upheld the ruling 
of the commission in which it denied an award of compensation to 
an employee who had contracted undulant fever. The commission 
had concluded that Loomis had not met the burden of proof to estab- 
lish in a satisfactory manner that his illness and disability were 
caused by that employment, and that, therefore, his application for 
compensation must be denied. That conclusion was preceded by and 
based upon findings by the commission that the applicant, in washing 
the necks of hogs and handling meat in the course of his employment 
in the packing plant of Oscar Mayer & Co., came in contact with the 
fiesh and blood of slaughtered animals, and that at times water used 
in washing them was splashed on him; that he first began feeling ill 
approximately a week before he was compelled to leave his employ- 
ment on September 29, 1932; that Oscar Mayer & Co., never had 
a case of undulant fever reported by any of its employees prior to the 


* 216 Wis. 202, 256 N.W. 693 (1934). 
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applicant's claim; that although authorities hold that undulant fever 
can be contracted from contact with slaughtered animals affected with 
bacillus abortus, as well as by the use of raw milk from cattle affected 
with bacillus abortus and by contact with living animals so affected, 
it would be conjectural in any given case to say as to where or under 
what circumstances the bacillus causing such disease entered the 
human system. In addition to proof which fairly supported those 
findings there was, on the one hand, evidence that undulant fever 
could also be contracted by eating butter, cheese, or meat, or coming 
in contact therewith or with dust affected by cattle carrying the germ ; 
and also that Loomis had purchased bacon and fresh meat. On the 
other hand, there was no proof that any animals at Oscar Mayer 
& Co.’s plant had been affected by the disease. In connection with 
the foregoing findings the commission also found that on the entire 
record before it, it could not say “with any degree of certainty as to 
where or under what circumstances the applicant contracted the dis- 
ease from which the applicant was suffering subsequent to September 
29, 1932.”"24 

There was testimony from a doctor appearing on behalf of Loomis 
that it was his opinion, under all the facts as to Loomis’ employment, 
mode and habit of living and diet, that he had contracted the disease 
during the course of his employment. He stated that he based this 
opinion on the possibility of constant exposure of Loomis to the 
bacillus in handling the carcasses in his daily employment; that the 
possibilities of infection from other sources were extremely remote 
because the exposure was only occasional and that constant exposure 
would be far more apt to cause infection than a casual one. 

The applicant contended that it was error for the commission to 
ignore this testimony and to substitute its opinion for that of the 
doctor. The Supreme Court did not agree that the commission was 
concluded by this testimony in view of the other evidence in the 
record and then offers this classic bit of dictum introducing a new 
term into cases of this type: 


“Assuming that to be true, there would be but a prepond- 
erance of mere possibilities, which would still leave the solution 
of the issue in the field of conjecture. That is not sufficient to 
support a finding by the Commission as to the cause or origin 
of a germ disease.” 


It then quotes from Creamery Package Mfg. Co. v. Industrial 





71 216 Wis. 202, 256 N.W. 693, 694 (1934). 
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Commission,** that part of the opinion which states that it is some- 
times difficult for the commission to determine the exact origin of a 
germ disease and although it can base its findings upon a preponder- 
ance of the probabilities or of the inferences that may be drawn from 
established facts, that cannot be done when the proof does not pass 
beyond the stage of mere possibilities. 

This rule when properly applied as in the Creamery Package Case 
should not be challenged. However, all the cases were against the 
decision rendered in this case except that one. It takes no great 
mental effort to see that the court wished to uphold the commission 
which, for the first time, was on the defensive in a disease case for 
having ruled against a recovery. It could have done so by merely 
upholding the Commission on the record presented to it. Unless the 
court was making a new departure in disease cases, there was errone- 
ous reliance on the Creamery Package Case, in light of all the other 
disease case opinions rendered prior thereto and, in particular, that 
rendered in Pfister & Vogel Leather Co. v. Industrial Commission, 
the facts of which are substantially similar, differing only in that an 
award was made. 

The most recent case of this type in Wisconsin is Oscar Mayer 
& Co. v. Industrial Commission.** In this case the commission 
awarded compensation to an employee for wage loss sustained 
through pneumonia, which it found to have resulted from a small 
sliver in his cheek received while carrying pieces of wood on his 
shoulder in performing services growing out of and incidental to his 
employment. 

This is the history of the employee’s illness: On September 9 
a piece of wood fell from his shoulder over onto the employee’s cheek 
and made three scratches. A sliver entered his cheek but was so 
small and insignificant that the employee did not know of its pres- 
ence. On the 12th at night the place where the sliver entered itched 
and the employee’s wife removed the sliver with a needle dipped in 
mercurochrome. The next day the employee “opened up” the place 
with his hand. The place “swelled” on the 15th but the swelling 
subsided on application of poultices. There was not much swelling 
on the 16th but the place had adhesive tape over it, and the em- 
plovee’s boss sent him to a nurse kept on duty at the employer’s 
plant. The nurse told him to see a doctor but he did not do so at 





“211 Wis. 326, 248 N.W. 40 (1933). 
* 194 Wis. 131, 215 N.W. 815 (1927). 
“219 Wis. 474, 263 N.W. 88 (1936). 
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once because he did not have “the means.” He was not told to see 
the company doctor. A doctor first saw him on the 17th. He had 
cellulitis and a temperature of 99.4°. He was advised to apply hot 
applications. The next day his temperature “seemed” higher. He was 
advised to continue with more hot applications. On the 24th he had 
a temperature of 102° and was breathing quite hard and had a very 
definite beginning of pneumonia. He first went to a hospital on 
September 19. After four or five days at the hospital his face began 
to drain without opening and improved and the infection subsided 
in about ten days. The pneumonia began on the 21st and was not 
present before the 20th. 

In finding for the applicant the commission found that there was 
agreement by the doctors that the infection might spread into the 
blood stream and, localizing in the lungs, result in pneumonia. The 
commission stated that it believed that in the nature of the infection, 
and the sequence and continuity of events, the preponderance of prob- 
abilities pointed to the development of pneumonia because of the 
bacteria resulting from the facial infection having gained entrance 
into the blood stream and localized in the lungs. 

The court after stating the possible methods by which pneumonia 
germs descend into the lungs, as they were described in the medical 
testimony, declared that the connection between face infection and 
pneumonia in this case could not be proved. It pointed out that there 
was no demonstrable evidence of infection in the blood stream; that 
two blood tests were negative ; and that the employee had pneumonia 
a year prior to the infection involved. It then declared :*5 


“There was not only no ‘preponderance of probabilities of 
development of pneumonia because of bacteria resulting from 
the facial infection’ entering the blood stream, but there was 
no probability at all. There was nothing more than a possibility 
and the Industrial Commission cannot base awards upon possi- 
bilities. There must be proof of every fact essential to the 
support of the award. The Commission’s award is based on the 
inferred fact that the facial infection entered the blood stream. 
There is no evidence that it so entered.” 


Whether this decision is the expression of an “enlightened” judi- 
ciary which is going to demand absolute proof of the cause of dis- 
eases before affirming an award and, when added to the Loomis 
Case, forms a new departure in Wisconsin Workmen’s Compensa- 





* 219 Wis. 474, 263 N.W. 88, 89 (1936). 
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tion Law, or whether the court was reluctant to aid an applicant who 
contributed much to his own misfortune, and pneumonia being once 
removed in its development from the original injury, it is difficult 
to say. Another point to be noticed is that in this case the court made 
no effort to uphold the commission’s award, as it had so strongly 
done previously, but, on the contrary, it substituted its opinion for 
that of men who were semi-experts on medical matters after years 
on the Industrial Commission. 


C. Cases INvo_vinc INjJurIEs From Risks WHIcH MIGHT 
3E CALLED HAZARDS OF THE COMMUNITY RATHER THAN 
Hazarps PECULIAR TO THE INDUSTRY 


1. Cases allowing an award of compensation. 


In Newman v. Industrial Commission,”® the commission found 
that the employee’s death by lightning resulted from a hazard inci- 
dental to his employment. The Supreme Court refused to disturb 
this finding, saying that it was a finding of fact made upon the evi- 
dence in the case. It also recognized the fact that there is a great 
conflict among the authorities on the question of compensation for 


this type of injury. It recognized the possibilities of increased risk 
in these words :?* 


“Tt is considered, however, that in cases of lightning, where, 
as a matter of common knowledge, the hazard may be increased 
by one’s surroundings, the decision in the Hoenig Case should 
stand, and that it should be considered a question of fact to be 
determined upon the evidence in each case.” 


These were the facts of the case: Deceased was an employee of 
Newman, and under his direction engaged in assisting in the excava- 
tion of a cellar. It was a rainy day, and there were intermittent 
showers. The clothing of deceased was damp and the ground was 
wet. There were pine trees situated adjacent to the excavation, and 
the surrounding woods were composed of oak and pine mixed. Be- 
tween 3:00 and 4:00 o’clock in the afternoon a heavy shower came 
up, and the deceased and his fellow employee went under the nearest 
pine tree. Two other workmen employed at the same place sought 
shelter in an automobile. While under the tree, deceased was struck 
by a bolt of lightning and killed. 





* 203 Wis. 362, 234 N.W. 495 (1931). 
7203 Wis. 362, 234 N.W. 495, 496 (1931). 
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In Ellingson Lbr. Co. v. Industrial Commission,?® the Commis- 
sion awarded compensation to plaintiff's employee for injuries arising 
out of frozen feet. The employee was working in sub-zero weather 
as a swamper. Through a misunderstanding he started work in the 
afternoon of the day of his mishap on the wrong skid. When the 
error was discovered, he worked unusually hard on another skid to 
insure a supply of logs for the following morning’s work. The Com- 
mission found that as a result of this increased effort due to the mis- 
understanding of his instructions the employee’s socks became soaked 
with perspiration, thereby increasing the hazard of freezing. 

The reviewing court after stating that injuries to employees for 
which compensation is to be paid under the Workmen’s Compensa- 
tion Act are such as are incidental to and grow out of the employ- 
ment, and that compensation is not given for an injury resulting from 
exposure to a hazard which is not peculiar to the industry or sub- 
stantially increased by reason of the nature of the services which 
the employee is required to perform, stated further :*9 


“Injury by freezing is certainly not peculiar to the industry 
in which the defendant Beaulieu was engaged.” 


Nevertheless, it affirmed the ruling of the commission and held that 
the injury was proximately caused by accident within the meaning 
of the Act, stating that the hazard of freezing was incident to and 
could be fairly traced to his employment as a contributing cause, and 
that he would not have been equally exposed to such a hazard apart 
from his employment. 

The facts of Kaiser Lbr. Co. v. Industrial Commission,” are 
interesting. The injured employee worked in plaintiff's lumber camp, 
his food being supplied by plaintiff, and he was sheltered in plain- 
tiff’s bunkhouse with other employees. He was asleep at night in the 
bunkhouse when he was attacked and injured by another employee 
occupying the same room who had become insane. The court upheld 
the commission in its award on the ground that the facts of the case 
satisfy the three requisites for recovery, viz., (1) that the employer 
and employee were subject to the Act, (2) that the employee was 
performing service growing out of and incidental to his employment, 
and (3) that the injury was proximately caused by the accident. It 
defined an accident in the words used in the introduction of this 





* 168 Wis. 227, 169 N.W. 568 (1918). 
* 168 Wis. 227, 169 N.W. 568, 569 (1918). 
” 181 Wis. 513, 195 N.W. 329 (1923). 
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article and found that this case involved an accident. It disposed of 
the argument that this was a risk of the community and not a hazard 
peculiar to the industry in these words :*4 


“Manifestly, the danger of accident in such sleeping quar- 
ters was greater to the employees than to the public at large, 
whether the accident came from fire, or from one of its em- 
ployees running amuck, or from any other cause. Where the 
hazards of the employment combine with any outside agency 
to produce the accident and injury results, liability for compen- 
sation exists.” 


2. Cases refusing an award of compensation. 


Hoenig v. Industrial Commission*® is a case in which the widow 
of an employee who was killed by lightning while at work on a dam 
appealed from the commission’s dismissal of her application for com- 
pensation. She insisted that there was no basis for the findings of 
the commission that at the time and place of his death deceased was 
not exposed to a hazard from lightning stroke peculiar to the indus- 
try or differing substantially from hazard from lightning stroke of 
any ordinary outdoor work and that his death was not proximately 
caused by accident within the meaning of the Workmen’s Compen- 
sation Act. 

In affirming the commission and lower court, the Supreme Court 
posed this question as the main issue: ““Was he exposed to a hazard 
from lightning stroke peculiar to the industry?” After stating the 
holding of the commission and the general principle that the findings 
of the commission should not be disturbed where there is substantial 
basis for them in the evidence, the court decided that there was sub- 
stantial evidence to support the findings of the commission. 

In Lewis v. Industrial Commission,** the widow of an employee 
who died as a result of sunstroke received while working in his em- 
ployer’s coalyard tying down a “rig” used in the loading and unload- 
ing of coal from boats was denied compensation by the Industrial 
Commission and appealed to have this ruling reversed. The com- 
mission and lower court held that compensation for death by sun- 
stroke can be awarded only where the injury is one resulting from 
a hazard inseparably connected with the industry in which the de- 
ceased was employed, or substantially increased by such industry, 





* 181 Wis. 513, 195 N.W. 329, 331 (1923). 
* 159 Wis. 646, 150 N.W. 996 (1915). 
* 173 Wis. 449, 190 N.W. 101 (1922). 
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and since they found that exposure to the sun was not substantially 
different from that of ordinary outdoor work no compensation could 
be awarded. 

This ruling was upheld by the Supreme Court on the basis of the 
rule that the findings of fact made by the commission acting within 
its powers shail, in the absence of fraud, be conclusive. It admits 
that where only one inference can be reasonably drawn from undis- 
puted facts a question of law arises and the commission’s findings in 
respect thereto are not conclusive. But it further states the equally 
well accepted principle that where, from undisputed facts, different 
reasonable inferences can be drawn, a finding by the commission has 
all the conclusive effect of a finding on conflicting evidence. The 
court found that in this case different inferences could be reasonably 
drawn, and hence that reached by the commission was conclusive. 
Three judges dissented, two of them joining in a very forceful and 
well reasoned dissent. 

In Carey v. Industrial Commission,** the widow of a deceased 
employee was denied compensation. The deceased was a teamster, 
employed to do road work. On the afternoon of his death a storm 
had come up and he, with other teamsters, unhitched his team and 
went to the barn. The stall for his horses was in the basement. While 
he and other teamsters were in the basement the storm struck the 
barn with great force, causing it to collapse. He was killed by the 
falling debris. 

The commission found that he was not, by reason of his employ- 
ment and the circumstances surrounding it, exposed to any hazard 
which was peculiar to the work in which he was employed at the 
time, or which was rendered especially great because of his employ- 
ment, and therefore found that “he did not die because of any injury 
which grew out of or was incidental to his employment so as to 
entitle the applicant herein to any death benefit.” The application 
was denied and dismissed. On appeal a lower court upheld the com- 
mission. 

In reviewing the case, the Supreme Court said :*5 


“The Industrial Commission found that the hazard was not 
accentuated by reason of the employment of the deceased, and 
that he died from a hazard which was common to the public. 
This is an inference or conclusion drawn by the commission 
from the undisputed facts, and as has been repeatedly pointed 








* 181 Wis. 253, 194 N.W. 339 (1923). 
181 Wis. 253, 194 N.W. 339, 340 (1923). 
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out the inferences from facts made by the commission are as 
binding and conclusive upon the court as are the findings made 
by the commission where the facts themselves are in dispute. 
Nothing short of fraud can vitiate the findings of the commis- 
sion if there is any support for them in the evidence.” 


The court found such support in the evidence and upheld the 
lower court and the commission. The Kaiser Lumber Case involving 
injury by the insane fellow employee is a direct contradiction of this 
decision and was decided only four months after it. Certain it is that 
illiberal decisions of this type are not in harmony with these words 
of the court in Radtke Brothers and Korsch Co. v. Rutzinski °° 


“The crucial question . . . is whether at the time of the accident 
the employee was ‘performing service growing out of and inci- 
dental to his employment’. In determining this question we 
fully recognize that the act must be given a broad liberal con- 
struction, to the end that its beneficent purpose should be car- 
ried out.” 


CONCLUSION 


In every case of a disease for which compensation is sought, the 
employee is faced with the problem of proving the origin of the 
disease. From the cases discussed we can state that his initial step 
toward this end is to obtain competent medical testimony to the 
effect that the disease being considered showed a characteristic de- 
velopment in his case and also to point out the length of the incu- 
bative period for the type of germ causing it. This testimony should 
be accompanied by other testimony showing that within this period 
the most probable place for contracting the disease was in some place 
at which the employee’s presence was required by his occupation ; 
and also whatever other evidence there might be, if any, to the effect 
that the hazard of contracting that particular disease was increased 
by other factors which may be present in the case. On the basis of 
what the commission has done in the past, as indicated by the cases 
herein considered, this should be sufficient proof to merit an award. 

Having succeeded before the commission the courts should uphold 
its findings and award, the evidence offered in the above procedure 
being sufficient to prove the origin of the disease by the “prepond- 
erance of probabilities” even though not being an absolute demon- 
stration of that fact. This is sufficient for affirmance of the award 


*174 Wis. 212, 183 N.W. 168, 169 (1921). 
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for, as stated by the Wisconsin Supreme Court on so many occasions, 
the Industrial Commission may base its findings on a preponderance 
of probabilities or of inferences that may be drawn from the estab- 
lished facts and such findings are conclusive, unless there is abso- 
lutely no evidence to support the award or it is tainted with fraud. 

There is the possibility, as pointed out in discussing the more 
recent disease cases in which recovery of compensation was denied, 
that the court is no longer as liberal as it was in the earlier cases, and 
it may say that an applicant for compensation has proved his case by 
a “mere preponderance of possibilities,” as was done in Oscar Mayer 
& Co. v. Industrial Commission,** and in Loomis v. Industrial Com- 
mission.®® The difference between these two balances of proof defies 
any attempt to define it. The latter term appears to be nothing more 
than a technical legal phrase which the court has adopted to express 
its conclusion that the claim is without merit. 








* 219 Wis. 474, 263 N.W. 88, (1936). 
* 216 Wis. 202, 256 N.W. 693 (1934). 














A CODE OF EVIDENCE FOR WISCONSIN? 
PRESUMPTIONS AND THEIR EFFECT* 
RayMonp I. GERALDSON 


INTRODUCTION 


The field of presumptions has long been fertile in confusion. The 
cleavage in theory among the text writers is wide, and the rationale 
of the courts in the decided cases, whether considered in the aggre- 
gate or by specific jurisdictions, generally defies systematic analysis. 
The result is that practicing attorneys tend to shy away from the 
subject as from one possessed of unpredictable or metaphysical im- 
plications. The American Law Institute, in theoristic departure from 
its more purely Justinian labor in the Restatement of the Law, has 
formulated a Model Code of Evidence “designed to make a trial a 
rational proceeding for the settlement of a dispute among litigants.” 
in pursuit of this purpose the Model Code sets forth in its section 
relating to presumptions a rule circumscribing or limiting presump- 
tions in their effect to the single office of affecting or fixing the 
burden of producing evidence. 

There are many definitions and much misunderstanding of the 
term “presumption.” Professor Wigmore states that a presumption 
is a rule of law which attaches to one evidentiary fact certain con- 
sequences as to the duty of production of other evidence by the 
opponent.’ This definition is expressive of the Thayerian view of 
presumptions embodied in the American Law Institute’s Model Code 
of Evidence.? In an earlier article on the subject of presumptions* 


+ Marquette University Law School and the University of Wisconsin Law 
School are cooperating in the collection of the papers being published under this 
general title. The purpose of collecting and publishing these papers is to stimulate 
a State-wide interest in and discussion of the Model Code of Evidence of the 
American Law Institute. It is not a purpose either to promote or to discourage 
the adoption of that Code. Any opinions expressed in the articles on the de- 
sirability of adopting the Code are those of the individual authors and not neces- 
sarily those of the sponsoring law schools or of the cooperating authors. 

A fabricoid bound edition of the Model Code of Evidence with comments. 
essays, etc., can be obtained through book dealers for $3.—Ed. 

* The case of Jn re Faulk’s Will, ...... ,_, — , 17 N.W. (2d) 423 (1945). which 
was published since this article was written, should be read in connection with it. 

14 Wicmore. Evinence (1905) §2491. 

* AMERICAN Law InstiTuTe, Moper Cope or EvmeEnce (1942), Forward by 
Edmund M. Morgan, p. 44. 
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the writer defined a presumption as follows: A legal presumption is 
a rule of law which creates an artificial probative relation or recog- 
nizes a naturally existing probative relation between two specific 
facts, one of which is proved and the other unproved. This definition 
was intended to encompass in its scope both of the commonly recog- 
nized presumptions: those of law and those of fact. A brief review 
of these two types of presumptions may be helpful. 

The presumption of law has been said to be an artificial presump- 
tion which the law creates whereby one fact is presumed to exist if 
another fact is proved, although the proven fact is not in itself direct 
evidence of the presumed fact.* The basis in policy for such pre- 
sumption is generally either the common experience of mankind 
evidencing a customary or probable relationship between the proven 
fact and the presumed fact, or simply a rule of convenience or public 
policy. The classic illustration of a presumption of law is that of 
death after seven years’ absence. 

Presumptions of fact are logical or natural inferences of one fact 
from another. They have been said to be mere arguments, dependent 
upon their own natural force and efficacy in generating belief, which 
are to be judged by the common and received tests of the truth of 
propositions.® Because these presumptions of fact are inferences 
drawn by the ordinary reasoning powers with respect to which men 
may rationally differ, they are sometimes regarded as merely per- 
missive inferences. They do not possess the artificial certainty which 
is characteristic of the judge-made or precedent-developed presump- 
tion of law. As an illustration of the presumption of fact, Judge 
Burr W. Jones in one of his works on Evidence® has aptly cited the 
famous Biblical example of King Solomon’s wisdom. Guided by the 
knowledge of the selflessness of mother love, the King, in the absence 
of other evidence, awarded the child to the one who was willing to 
give it up rather than have it cut in twain. The King thus acted upon 
a presumption fact, namely, that the one who loved the child enough 
to give it up in order to save its life was the true mother. 

Professor Wigmore decries the effort to classify presumptions, 
contending that the term “presumption of fact” should be disregarded 
as useless and confusing. He states that there is but one real kind 


*26 Maro. L. Rev. 115 (1942). 

*2 Lawson, LAw oF PresuMPpTIVE Evmence (2d ed., 1899) 639. 

°1 GrEENLEAF, Evipence, $44. 

*1 Jones, THe Law or Evmence rn Crviz Casns (4th ed., 1938) 13. 
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of presumption, namely, the presumption of law.?’ This view is but 
the logical projection of Wigmore’s theory that the presumption is 
“not the fact itself, nor the inference itself, but the legal consequence 
attached to it.’” That legal consequence, according to Wigmore, con- 
sists of placing upon the opponent of the presumed fact the burden 
of producing evidence to the contrary, at the risk of the jury being 
compelled to conclude in favor of the presumed fact.* In this posi- 
tion Wigmore and the American Law Institute’s Mode! Code are at 
one. 

The American Law Institute’s Model Code of Evidence recog- 
nizes only one presumption, that being the presumption of law. The 
Model Code apparently would not exclude from this term, however, 
the type of presumption which is founded upon a basic fact having 
natural or logical probative force with respect to its presumed fact. 
In other words, the Model Code comprehends within its concept of 
presumption both the type of presumption commonly recognized as a 
presumption of law and that commonly recognized as a presumption 
of fact. The Model Code proceeds, moreover, to limit the meaning 
of presumption to the procedural effect of shifting the burden of 
producing credible evidence. The existence of a natural probative 
relation between the basic fact of a presumption and its presumed 
fact is apparently regarded by the Model Code as a more or less for- 
tuitous circumstance, one which is outside the realm of presumptions, 
and, accordingly, not a subject for concern in the Code. 


Rule 704 of the Model Code of Evidence reads as follows: 


“(1) * * * when the basic fact of a presumption has been estab- 
lished in an action, the existence of the presumed fact must be 
assumed unless and until evidence has been introduced which 
would support a finding of its non-existence or the basic fact 
of an inconsistent. presumption has been established. (2) * * * 
when the basic fact of a presumption has been established in an 
action and evidence has been introduced which would support 
a finding of the non-existence of the presumed fact or the basic 
fact of an inconsistent presumption has been established, the 
existence or non-existence of the presumed fact is to be de- 
termined exactly as if no presumption had ever been applicable 
in the action.” 





™4 Wicmore, Eviwence (1905) §2491. 
* [bid. 
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PRESUMPTION CONTROLS IN ABSENCE OF CONTRARY EVIDENCE 
OR CONFLICTING PRESUMPTION 


In considering the relation to the Wisconsin law of Section (1) 
of Rule 704 of the Model Code, stated above, one must first deter- 
mine what evidence is sufficient in Wisconsin to support a finding. 
It appears to be established beyond question by the repeated declara- 
tions of the Wisconsin Supreme Court that in Wisconsin a jury 
finding will be sustained if it is supported by any credible evidence 
which under any reasonable view will admit of an inference support- 
ing the finding, and a finding by the court if it is not against the 
great weight and clear preponderance of the evidence.? Examination 
of the Wisconsin cases with this rule in mind reveals that the Wis- 
consin practice is similar to the first rule contained in Section 704 
of the American Law Institute’s Model Code of Evidence, namely, 
that a presumption will control in the absence of a conflicting pre- 
sumption or of any credible evidence to the contrary. 

In 1863 the Wisconsin Supreme Court declared that the presump- 
tion which attaches in favor of the legality and regularity of official 
acts must prevail against doubtful and uncertain testimony to the 
contrary.” Again in 1893 the court stated that the presumption in 
favor of the regularity and validity of the action of public officers 
operates only in the absence of evidence, and that it disappears en- 
tirely in the presence of positive and uncontradicted evidence upon 
the subject.1! In 1922, in a case involving the question of the proper 
verification of a complaint which appeared upon its face to have been 
sworn to before a notary public,!? the court recognized and gave 
effect to the presumption of regularity, holding that such presump- 
tion could not be overcome by uncertain, unreliable; and conflicting 
testimony. 

In a decision rendered in the year 1902 the Wisconsin Supreme 
Court had occasion to discuss the presumption of the continuance of 
a condition, relationship, or state of things.'* In the course of its 





*Kramer v. Chicago, M., St. P. & P. R. Co., 226 Wis. 118, 123, 276 N.W. 113 
(1937); Sheehan v. Lewis, 218 Wis. 588, 595, 260 N.W. 633 (1935); Estate of 
Hatten, 233 Wis. 199, 208, 288 N.W. 278 (1939). 

” Mills v. Johnson, 17 Wis. 598 (1863). 

" Befay v. Wheeler, 84 Wis. 135, 142, 53 N.W. 1121 (1893). 

State ex rel. Cleveland v. Common Council of the City of West Allis, 177 
Wis. 537, 539, 188 N.W. 601 (1922). 

State ex rel. Coffey v. Chittenden, 112 Wis. 569, 578, 88 N.W. 587 (1902). 
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opinion the court approved and adopted from Greenleaf the follow- 
ing statement of the general rule: 


“When the existence of a person, a personal relationship, or a 
state of things is once established by proof, the law presumes 
that the person, relation, or state of things continues to exist 
as before, until the contrary is shown, or until a different pre- 
sumption is raised, from the nature of the subject in question.” 
(Italics supplied) 


In other words, the presumed fact of the continuance of status must 
be assumed unless and until credible evidence to the contrary has 
been introduced or an inconsistent presumption has been raised. The 
same rule has been repeated by the Wisconsin Supreme Court in a 
series of subsequent decisions, and it now appears to be firmly estab- 
lished in the body of our law.’* A similar declaration was made by 
the Wisconsin Supreme Court with respect to the presumption that 
the law of a foreign state is the same as that of Wisconsin,’ and, in 
the comparatively recent case of State ex rel. Northwestern Dev. 
Corp. v. Gehrz,’® the court said that the presumption of the continu- 
ance of a status would constitute the basis for a finding only in the 
absence of any credible evidence to the contrary; in other words, in 
the absence of evidence which would support a finding of the non- 
existence of the presumed fact. 

In the case of Rayborn v. Galena Iron Works Company" the 
principal issue was the validity of a release executed upon settlement 
of a personal injury claim. The case involved the proposition that 
one who signs an instrument is presumed to understand its contents. 
Against this presumption the plaintiff offered his own testimony to 
the effect that he did not understand the nature of the document 
which he signed. The court after reviewing the evidence in this 
respect declared that that evidence was not sufficient to overcome the 
presumption, apparently because it did not consider the evidence 
credible. 

In a decision rendered in 1942, the Wisconsin Supreme Court 
declared with respect to a decedent motorist, “in the absence of any 
evidence whatsoever in relation to her lookout, there is applicable the 





“State ex rel. Milwaukee Medical College v. Chittenden, 127 Wis. 468, 503, 
107 N.W. 500 (1906) ; Rupert v. Chicago M. St. P. & P. R. Co., 202 Wis. 563, 568, 
232 N.W. 550 (1930); Krantz v. Krantz, 211 Wis. 249, 248 N.W. 155 (1933). 

** Wenzel v. Great Northern R. Co., 152 Wis. 418, 422, 140 N.W. 81 (1913). 

% State ex rel. Northwestern Dev. Corp. v. Gehrz, 230 Wis. 412, 422, 283 N.W. 
827 (1939). 

* Rayborn v. Galena Iron Works Co., 159 Wis. 164, 169, 149 N.W. 701 (1914). 
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presumption that she was exercising due care for her own safety ; 
and until there is some proof from which it can be inferred that she 
did fail negligently to keep a proper lookout, there can be no finding 
that she was negligent in that respect.”!* The requirement of “some 
proof from which it can be inferred” is but another way of describing 
the basic fact of an inconsistent presumption. The effect of the de- 
cision is thus that the presumption of due care controls in the absence 
of any evidence and until the basic fact of an inconsistent presump- 
tion is established. The same rule was applied by our court in two 
later decisions rendered in the year 1943.1% 

The foregoing cases demonstrate that the Wisconsin practice is 
consistent with the first rule proposed by the American Law Institute 
in its Model Code of Evidence upon the matter of the effect of pre- 
sumptions, and that in Wisconsin, as under the Model Code, the 
presumed fact of any presumption which is applicable to a given 
case must be assumed in the absence of evidence which would sup- 
port a finding of its non-existence, that is, in the absence of any 
credible evidence to the contrary, or in the absence of any applicable 
inconsistent presumption. 


II 


Errect oF PresuMPTION AFTER INTRODUCTION 
OF CREDIBLE EVIDENCE TO THE CONTRARY 


Section (2) of Rule 704 of the Model Code deals with the situa- 
tion created by the introduction of evidence sufficient to support a 
finding of the non-existence of the presumed fact (in Wisconsin 
credible evidence or evidence which is not contrary to the clear pre- 
ponderance of the evidence) or by the establishment of the basic fact 
of an inconsistent presumption. Here the Model Code permits its 
purely Thayerian presumption to fade from the picture. Under the 
Code the existence or non-existence of the presumed fact must be 
determined in situations like this exactly as if no presumption had 
ever been applicable in the action. Professor Morgan indicates in his 
Foreword to the Model Code that this rule was adopted in part out 
of deference to the United States Supreme Court’s decision in the 





* Guderyon v. Wisconsin Telephone Co., 240 Wis. 215, 226, 2 N.W. 242 (1942). 
* Witkowski v. Menasha, 242 Wis. 151, 163, 7 N.W. 612 (1943); Straub v. 
Schadeberg. 243 Wis. 257, 263, 10 N.W. 146 (1943). 
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case of Western & Atlantic Railroad v. Henderson.’ In that case 
a statute which provided that the establishment of the basic fact of a 
presumption put upon the party asserting the non-existence of the 
presumed fact the burden of persuading the jury of such non-exist- 
ence was held unconstitutional because, as the Court declared, the 
basic fact had no probative value as evidence of the presumed fact. 
The Court stated, “Legislative fiat may not take the place of fact in 
the judicial determination of issues involving life, liberty, or prop- 
erty.” 

The present form of the Model Code’s rule on the effect of pre- 
sumptions is a withdrawal from its earlier less orthodox position dis- 
cussed in the writer’s previous article. That article will be drawn 
upon liberally for a discussion of the Wisconsin cases. 

In a very early decision the Wisconsin Supreme Court apparently 
took the position that a presumption of law has no probative force in 
itself, and, therefore, cannot affect the burden of persuasion. The 
court in that case*” made the following statement : 


“Prima facie, the presumption of law is that the several acts or 
steps in the course of a legal proceeding take place in the order 
necessary to give them legal effect. But, whenever an inquiry 
into the priority of acts, on the same date, becomes necessary 
in order to protect the rights of parties, the ordinary presump- 
tion must give way to the facts of the case.” 


A somewhat similar declaration was made by the Wisconsin Su- 
preme Court in the year 1870, in a case involving the presumption in 
favor of the correctness of official action.24_ The court said: 


“The presumption * * * affords no aid to the plaintiff; and, 
besides, it is to be resorted to only where the proofs are doubt- 
ful, or in the absence of proof. The question must be decided 
upon the evidence, as it appears without the presumption.” 


A further development in the Wisconsin doctrine appeared in the 
case of Spaulding v. The Chicago and Northwestern Railway Com- 
pany”? decided by the Supreme Court in the year 1873, wherein the 
following statement was made: 


“But the learned counsel for the plaintiff very ingeniously 
argue, that the presumption that the defendant’s locomotives 


#279 U.S. 639, 49 Sup. Ct. 445, 73 L. ed. 884 (........ ). 

” Knowlton v. Culver, 2 Pinn. 246 (1849). 

“ Gough v. Dorsey, 27 Wis. 119, 128 (1870). 

™ Spaulding v. The Chicago & Northwestern Railway Company, 33 Wis. 582, 
591 (1873). 
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were not properly constructed and equipped (which, it was 
held on the former appeal, arises in a case where the fires com- 
plained of are communicated from them), has the force and 
effect of testimony in the case; and that the question whether 
the testimony introduced for the purpose of overcoming such 
presumption is sufficient for that purpose, is necessarily a ques- 
tion of fact to be determined by the jury. The argument would 
probably be a sound one, were this a presumption of fact. Its 
weight and force, and consequently the amount of proof essen- 
tial to overcome it, would in such case be for the jury, and not 
for the court, to determine. But the presumption under con- 
sideration is clearly one of law, and is governed by an entirely 
different rule. Its weight and effect, and the amount and char- 
acter of the proof necessary to overcome it, are questions for 
the court, and were determined by this court on the former 
appeal. (See below.) In such cases, if there is a conflict of 
testimony, the jury must determine what facts are proved; but, 
where, as in this case, there is no such conflict, and the testi- 
mony is clear and satisfactory against the presumption, it is 
the duty of the court to hold, as matter of law, that the pre- 
sumption is overcome.” 


Upon the first appeal in the Spaulding Case** the court considered 
the amount of proof necessary to rebut the presumption of negli- 
gence or of want of proper equipment, saying, 


“The presumption, therefore, of negligence or of the want of 
proper equipments, arising from the mere fact of fire having 
escaped, is not conclusive, nor, indeed, a very strong one, but, 
of the two, rather weak and unsatisfactory. It is indulged in 
merely for the purpose of putting the company to proof and 
compelling it to explain and show, with a reasonable and fair 
degree of certainty, not by the highest and most clear and un- 
mistakable kind of evidence, that it had performed its duty in 
this particular.” 


By 1873 the Wisconsin Supreme Court had thus apparently taken 
the position that a presumption of law did not affect the burden of 
persuasion but merely placed upon the opponent of the presumed fact 
the burden of producing some credible evidence to the contrary, and 
that a presumption of fact, conversely, did affect the burden of per- 
suasion, being itself possessed of the force and effect of evidence. 
With respect to presumptions oi law, Wisconsin in 1873, had thus 
assumed a position like that of the Model Code. Further examina- 


* Spaulding v. The Chicago and Northwestern Railway Company, 30 Wis. 
110, 123 (1872). 
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tion of the cases will reveal that this early clarity of the Wisconsin 
law upon the subject of presumptions has not continued to the pres- 
ent day. 

In 1875 the Wisconsin Supreme Court held that the presumption 
that an instrument was witnessed at the time of its execution could 
not be repelled or overcome by testimony which, though strong and 
positive in itself, was contradicted. The court said that in order to 
justify a finding that the instrument was not witnessed until after 
it was executed and recorded, the evidence offered would have to be 
clear and satisfactory.2* The presumption, although one of law, was 
thus permitted to affect the burden of persuasion. 

In the case of Reeves v. Midland Casualty Company,” the court 
considered the presumption of receipt by the addressee of an article 
which had been mailed. The case concerned the question of notice 
of illness under a health and accident insurance policy. The president 
of the insurance company testified that the notice was not received. 
The court said that such testimony did not operate as a conclusive 
rebuttal of the presumption arising from the proof of mailing, and 
that “the presumption, with the evidence of the president of the 
company, made an issue for the determination of the jury, * * *.” 
The court thus clearly gave the force and weight of evidence to this 
presumption of receipt of a mailed notice. 

The case of Enea v. Pfister®® involved the presumption of agency 
which arises from proof of ownership of an automobile driven by 
one other than the owner. This presumption is one of law based upon 
the proposition that while it is easy to prove ownership of an auto- 
mobile involved in a collision, the matter of agency lies peculiarly 
within the knowledge of the driver and the owner and is very difficult 
for the injured or damaged party to ascertain. Under the doctrine 
of the Spaulding Case this presumption of law merely should have 
placed upon the defendant owner the burden of producing evidence 
upon the question of agency. The Wisconsin Supreme Court, how- 
ever, said that the jury was not obliged to believe the defendant 
owner's testimony to the effect that no agency existed. The court 
also said: 

“* * * while the evidence on the part of a defendant may be so 

clear and convincing as to overcome the probative force of the 

inference justified by the fact of ownership, the evidence on 





* Pringle v. Dunn, 37 Wis. 449, 459 (1875). 
* Reeves v. Midland Casualty Co., 170 Wis. 370, 377, 174 N.W. 475 (1920). 
* Enea v. Pfister, 180 Wis. 329, 332, 191 N.W. 565 (1923). 




















May | A CODE OF EVIDENCE FOR WISCONSIN 383 


behalf of the defendant in this case is not of that order and 
the finding should not have been disturbed by the trial court.” 


It is thus apparent that the supreme court treated the presumption 
ot agency as one affecting the burden of persuasion. 

Since the Enea Case, the Wisconsin Supreme Court has consid- 
sidered this presumption of agency from ownership in a number of 
cases and has developed two lines of apparently conflicting author- 
ity.**7 Under the Enea line of cases, as shown above, the presumption 
is permitted to affect the burden of persuasion.** Under the opposing 
line of authority, which is best represented by the case of Philip v. 
Schlager,”® and which is iargely declaratory of the rule of the Model 
Code, the presumption is declared to be a legal rule governing the 
order and burden of proceeding with the evidence which exhausts 
its purpose and disappears when met by opposing evidence which the 
jury have a right to believe. It is probable that one of these lines of 
authority will ultimately triumph, but even though it does, the state 
of the Wisconsin law with respect to the effect of presumptions will 
be far from clear. 

In considering another presumption of law, namely, the presump- 
tion of the regularity of official acts, the Wisconsin Supreme Court 
in 1926 employed language which would seem to indicate that the 
presumption was permitted to affect the burden of persuasion. In 
that case,*” which involved the date of entry of a judgment by the 
clerk of the trial court, the supreme court said that the presumption 
of regularity of official acts is “only a presumption which fails when 
rebutted by clear and satisfactory proof.” It would seem that if the 
presumption does not fail until the proof is clear and satisfactory, 
then the presumption has not only affected the burden of producing 
evidence, but has also affected the quantum of evidence necessary to 
establish a given fact in a given case. In 1937 a similar interpretation 
was placed upon the presumption that a note is presumed to have 
been issued for a valuable consideration. In that case*! after adverting 
to the presumption, which is clearly a presumption of law, the court 





*™ An interesting comment discussing this presumption and suggesting a basis 
of, reconciliation of these conflicting decisions appears in 1941 Wis. L. Rev. 521. 

* Borger v. McKeith, 198 Wis. 315, 224 N.W. 102 (1929); Laurent v. Plain, 
229 Wis. 75, 281 N.W. 660 (1938). 

” Philip v. Schlager, 214 Wis. 370, 376, 253 N.W. 394 (1934); See also, Zurn 
v. Whatley, 213 Wis. 365, 251 N.W. 435 (1933) and Kowalsky v. Whipkey, 240 
Wis. 59, 63, 2 N.W. 704 (1942). 

” Netherton v. Frank Holton & Co.. 189 Wis. 461, 463, 205 N.W. 388 (1926). 
" Estate of Flierl, 225 Wis. 493, 499, 274 N.W. 422 (1937). 
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said that it perceived no reason why the quantum and sufficiency of 
the proof necessary to establish want of consideration in a promissory 
note should not be at least as great as that required to establish a 
mistake, that is, clear, convincing, and satisfactory. 

In the case of Dehmel v. Smith** the plaintiff was injured while 
descending in an elevator from the seventh to the main floor of the 
Pfister Hotel. Beiore reaching the second floor the elevator suddenly 
dropped, descending into a pit or well approximately two feet below 
the main floor. The court stated that the doctrine of res ipsa loquitur 
raised a presumption of negligence on the part of the operator of 


the hotel. In considering this presumption of negligence the supreme 
court said: 


“It is not intended by the above to question the rule that the 
burden of proof is upon the plaintiff in cases where the res 
ipsa loquitur doctrine applies. (Citations omitted.) In such 
cases, however, when the plaintiff proves facts that make the 
doctrine applicable, it devolves on the defendant to produce 
evidence to overcome the presumption of negligence. If he does 
so, the plaintiff must then produce evidence in refutation. But 
if he fails to do so, the plaintiff with aid of the presumption has 
lifted his burden. If the defendant’s evidence is not sufficient 
to overcome the presumption, the plaintiff need not offer evi- 
dence in refutation. Whether it is sufficient to do so may be 
for the court to determine or it may be for the jury.” (Italics 


added ) 
















The presumption in this case was one of law created by the doctrine 
of res ipsa loquitur and, according to the orthodox view contained in 
the Model Code and the doctrine announced by the Wisconsin Su- 
preme Court in the Spaulding Case, supra, should have affected only 
the matter of production of evidence. The court recognized this 
effect of the presumption in its statement that the raising of the pre- 
sumption placed upon the defendant the burden of producing evidence 
to overcome it, but then proceeded to state that the question whether 
the evidence produced by the defendant is sufficient to overcome the 
presumption may be one for the jury. If that is true, it would seem 
that the presumption has been permitted not only to affect the burden 
of production of evidence, but also the burden of persuasion. This 
is a clear departure from the doctrine of the Spaulding Case. 

In two automobile cases considered by the Wisconsin Supreme 
Court in 1931 and 1937, respectively, the question of the negligence 





















* Dehmel v. Smith, 200 Wis. 297, 227 N.W. 274 (1930). 
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of the deceased automobile drivers was presented. In each case the 
presumption that the deceased had exercised due care for his own 
safety was relied upon. In the first of these cases** the supreme court 
said that this presumption is very substantial, and that “while it does 
not constitute affirmative evidence that due care was exercised, it does 
require proof to the contrary in order to remove its persuasive force.” 
In the second of the two cases** the court made the following state- 
ment with respect to the presumption of due care: 


“The presumption to which the requested instructions relate 
only exists in the absence of actual evidence as to what the con- 
duct of Oshkosh actually was. It disappeared upon the intro- 
duction of evidence establishing as a fact the negligence of de- 
ceased. Its function ceased when it had regulated the burden 
of going forward with such evidence and had been rebutted 
by actual evidence relevant to the issue. Plaintiff Oshkosh was 
not entitled to have this presumption thrown into the scales 
and weighed by the jury in finding the facts. This would give 
the presumption standing as actual evidence. That it is en- 
titled to no such standing is well established. It is said in 

5 Wigmore, Evidence (2d ed.) 2491: 

““*",. It must be kept in mind that the peculiar effect of a pre- 

sumption “of law” ... is merely to invoke a rule of law com- 

pelling the jury to reach the conclusion in the absence of evi- 
dence to the contrary from the opponent. If the opponent does 
offer evidence to the contrary (sufficient to satisfy the judge’s 
requirement of some evidence), the presumption disappears as 

a rule of law, and the case is in the jury’s hands free from any 

rule.’ ” 

The statements of the court in the above cases would seem to con- 
stitute a re-assertion in Wisconsin of the doctrine now embodied in 
the Model Code that a presumption of law does not affect the burden 
of persuasion in the trial of a law suit. 

At the next term of the supreme court after that at which the 
second of the above cases was decided, however, another presump- 
tion of law was considered, viz.: the presumption of the correctness 
of official acts, in this instance the presumption of the correctness of 
an assessor’s valuation of property. In its decision in this case*® the 
court made the following statement: 


“Tt is contended that the rule that an assessor’s valuation is 
prima facie correct is a mere presumption; that it does not 





* Seligman v. Hammond, 205 Wis. 199, 236 N.W. 115 (1931). 
“Smith v. Green Bay, 223 Wis. 427, 429, 271 N.W. 28 (1937). 
*® State ex rel. Collins v. Brown, 225 Wis. 593, 595, 275 N.W. 455 (1937). 
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constitute evidence; and that it disappears upon the introduc- 
tion of any evidence showing it to be incorrect or inaccurate. 
Smith v. Green Bay, 223 Wis. 427, 271 N.W. 28. The evidence 
in bo case must be considered to be unimpeached and uncon- 
tradicted.” 


As appears from this quotation, the court recognized, and cited itself 
as authority for, the orthodox rule that a presumption of law dis- 
appears upon the introduction of “any evidence showing it to be 
incorrect or inaccurate.” The court then proceeded to take note of 
the fact that the evidence offered against the presumption in the case 
before it was unimpeached and uncontradicted. It would seem that 
such evidence should have been sufficient to meet the requirement 
of “any evidence.” Despite this fact, however, the court said that it 
was concerned solely with the effect of the evidence and stated that 
if the evidence “demonstrated the incorrectness of the assessor’s 
valuation, it would rebut the presumption of correctness attached by 
law to the valuation.”” Such language is not consistent with the ortho- 
dox rule. If the effect of the evidence introduced against a pre- 
sumption must be considered in order to determine whether it dem- 
onstrates that the presumed fact is untrue before the presumption 
can be said to be rebutted, the presumption has certainly affected the 
burden of persuasion. 

Thereafter, in 1939, the Wisconsin Supreme Court again gave 
voice and effect to the orthodox doctrine, declaring that the pre- 
sumption of the continuance of a condition or status once proven to 
exist is not evidence and disappears entirely from the case when some 
uncontradicted, unimpeached, and not inherently incredible evidence 
to the contrary is introdticed.** In the case in which the foregoing 
declaration was made, the court held that the evidence introduced 
against the presumption of continuance was such as to compel the 
conclusion that a certain individual was not a corporate officer after 
a certain date, although it had been proved that he was such officer 
at an earlier date. 

In 1943 orthodoxy was forgotten. The court in that year held that 
“clear, satisfactory and convincing” evidence was necessary to over- 
come the presumption of law that an attorney has authority to act in a 
lawsuit which he commences.** 

The inconsistency of the decisions of our supreme court with re- 





* State ex rel. Northwestern Dev. Corp. v. Gehrz, 230 Wis. 412, 283 N.W. 827 
(1939). 
** Mullins v. LaBahn, 244 Wis. 76, 79, 11 N.W. 519 (1943). 
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spect to the effect of presumptions and the tendency of the court to 
permit presumptions to affect the burden of persuasion is also dem- 
onstrated in a series of cases dealing with the presumption against 
suicide. This presumption is one of law, based upon the common 
experience of man’s love for and struggle to preserve life. In 1900, 
in a case involving the presumption against suicide, the court said 
that it is a rebuttable presumption and “easily yields to physical facts 
clearly inconsistent with it.”®5 In 1915, the court said, with respect 
to the same presumption, that it “persists in its legal force to negative 
the fact of suicide until overcome by evidence.’’*® In 1931, again 
considering the presumption against suicide, the court said that when 
suicide is alleged in defense of a liability, the burden is on the one 
alleging suicide to establish it as a fact.*° In 1940 the court said that 
the presumption of law against suicide is rebuttable, but that ‘‘it is 
only rebutted by the production of evidence which establishes the fact 
of suicide to a reasonable certainty.”*! (Italics added). These deci- 
sions indicate that our court was at first inclined to treat this pre- 
sumption against suicide, in accordance with the orthodox view, as a 
presumption which merely affects the burden of producing evidence 
and which easily yields to such evidence when produced. Increasingly 
thereafter, however, the court permitted the presumption against 
suicide to affect the burden of persuasion. 

It would appear from the foregoing analysis of the Wisconsin 
cases dealing with the effect of presumptions, that while the Wis- 
consin Supreme Court early and late has done lip service to the doc- 
trine of the Model Code that a presumption of law affects only the 
burden of producing evidence and not the burden of persuading the 
trier of the facts, it readily departs from that doctrine in practice 
and permits presumptions, both of law and of fact, to affect the 
burden of persuasion. It is true that some presumptions of law, such 
as those which have their origin in the balancing of probabilities, 
possess basic facts which bear some probative relation to the pre- 
sumed fact of the presumption. The rationale of the Wisconsin 
decisions cannot be explained upon this basis, however, for a number 
of the presumptions which have been permitted by our court to affect 
the burden of persuasion have been presumptions created, not by a 








** Agen v. The Metropolitan Life Ins. Co., 105 Wis. 217, 80 N.W. 1020 (1900). 

* Milwaukee Western F. Co., v. Industrial Commission, 159 Wis. 635, 150 N.W. 
998 (1915). 

“ Wiger v. Mutual Life Ins. Co., 205 Wis. 95, 236 N.W. 534 (1931). 

“ Tully v. Prudential Ins. Co., 234 Wis. 549, 291 N.W. 804 (1940). 
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balancing of probabilities, but rather as rules of convenience or in 
the interests of public policy. Among these, as has been shown above, 
are such artificial presumptions as that of the regularity and correct- 
ness of official action, that a promissory note is supported by con- 
sideration, that the driver of an automobile owned by another is the 
agent of the owner, that a notice which has been mailed has been 
received, and so on. Certainly the basic facts of these presumptions 
have no probative value as to the existence of their presumed facts. 


EFFECT OF INCONSISTENT PRESUMPTIONS 


The second portion of Section (2) of the Model Code’s Rule 704 
states that where the basic facts of inconsistent presumptions have 
been established in an action, the existence or non-existence of the 
presumed fact is to be determined exactly as if no presumption had 
ever been applicable in the action. This problem of the effect of in- 
consistent or conflicting presumptions has received very little con- 
sideration in the Wisconsin cases. The writer has found no case in 
j which our court has discussed this matter at any length. There is 

, some indication of the problem, however, in two very early cases. 

In Hubbard v. The Town of Lyndon* the court considered an 
appeal from an order setting aside a verdict for the defendant upon 
the grounds of insufficient evidence and granting a new trial. The 
court raised the question whether the bill of exceptions contained all 
the minutes of the judge, upon which the motion for a new trial had 
been heard and decided in the lower court. The bill of exceptions 
recited that it was a “copy of the minutes,” and the argument was 
made that it must be presumed, therefore, that the bill of exceptions 
was a copy of all the minutes. The supreme court refused to rely 
upon that presumption and stated that the real presumption in the 
case was that the court below decided properly upon the matters 
before it. The court declared that this latter presumption would 
persist until the contrary appeared. It is apparent that the presump- 
tion upon which the court decided the Hubbard Case was one of law 
based not upon any balance of the probabilities, but rather upon the 
public policy which favors the upholding of official and judicial 
action. If the presumption contended for by counsel was a presump- 
tion at all, it would seem that it was a presumption of fact based upon 
the probability that a copy of any particular instrument or thing is a 


“ Hubbard v. The Town of Lyndon, 24 Wis. 231 (1869). 
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copy of the entire instrument or thing. If that be the case, the man- 
ner of resolving the conflict in presumptions was contrary to that 
proposed in the Model Code. There may be some doubt, however, 
as to the nature of this alleged presumption. In any event the deci- 
sion of the court in the Hubbard Case does not discuss the conflict 
and gives little assistance to one attempting to ascertain the Wiscon- 
sin practice with respect to the effect of conflicting presumptions. 

In the case of Gough v. Dorsey* the question considered was one 
of priority between two applicants for purchase of state lands. The 
plaintiff deposited an application and the requisite percentage of the 
purchase money with the State Treasurer pending the removal of 
certain defects in the title and the preparation of the necessary papers 
for the execution of a purchase money mortgage. Thereafter the 
defendant, in accordance with the Wisconsin statutes, filed with the 
Secretary of State a written application for purchase of the same 
land, offering to pay all cash. This application was accepted, the 
money paid, and a receipt given. Thereafter an order was entered 
by the commissioners of school lands vacating the sale to the de- 
fendant. The court held that the defendant had good title to the 
land as against the plaintiff's claim. The proof offered upon the 
trial was very clear and positive to the effect that no application in 
writing ever came to the Secretary of State from the plaintiff until 
aiter the defendant’s application had been made. Upon the argument, 
counsel for the plaintiff relied upon the presumption in favor of the 
correctness of official action as supporting the commissioners’ can- 
cellation of the defendant’s entry. The supreme court stated that 
there was an equally strong presumption to the effect that if a pre- 
vious application had been duly made by the plaintiff, it would have 
been shown by proper entries in the books; also that there was a 
presumption that the application itself would have been found in the 
proper place. After calling attention to these conflicting or incon- 
sistent presumptions, the court said, ‘The presumption, therefore, 
atfords no aid to the plaintiff; * * * The question must be decided 
upon the evidence, as it appears without the presumption.” This 
decision of the Wisconsin Supreme Court is in accordance with the 
rule of the Model Code of Evidence in that it required the question 
before the court to be determined as though no presumption existed 
in a case in which conflicting presumptions were present. 

In the case of Nygaard v. Wadhams Oil Company,* the plaintiff's 





* Gough v. Dorsey, 27 Wis. 119 (1870). 
“ Nygaard v. Wadhams Oil Co., 231 Wis. 236, 284 N.W. 577 (1939). 
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decedent was fatally burned by an explosion which resulted when he 
attempted to light a fire with kerosene purchased from the defendant. 
It appeared that gasoline had been mixed with the kerosene. The 
question was raised whether the improper mixing was the act of the 
wholesaler’s delivery man, the act of the filling station attendant, or 
the act of an intermeddler. The court ruled out the possibility that 
it was the act of an intermeddler stating that in the absence of evi- 
dence to that effect the presumption against intentional wrongs and 
in favor of innocence must control. It then concluded that the mixing 
was the negligent act of the wholesaler’s delivery man. It has been 
suggested that there is also a presumption against negligence which 
must have conflicted with this presumption against intentional 
wrong,*® and that the court’s decision implies that there is greater 
force in the presumption of innocence than in the presumption against 
negligence. It is questionable that such a conflict of presumptions 
received any articulate consideration at the hands of the court 
inasmuch as no mention of it was made in the decision. The conflict 
does exist, nevertheless, and if it was consciously resolved in favor 
of the presumption of innocence and against the presumption against 
negligence, the resolution must have been upon some basis other than 
that of the Model Code of Evidence. Under the Code the matter 
should have been determined as though neither presumption existed. 
The Wisconsin Supreme Court, however, recognized and gave effect 
te the presumption of innocence. 

In view of the want of discussion of this matter of inconsistent or 
conflicting presumptions in the Wisconsin cases, no adequate com- 
parison can be made of the Wisconsin practice in that regard with 
the rule proposed by the American Law Institute’s Model Code of 
Evidence. As has been shown by the cases above mentioned, there 
are indications both that the Wisconsin practice is consistent with 
and that it is opposed to the rule of the Code. 

Any attempt to derive a principle or system from the Wisconsin 
cases which may be said to govern the matter of the effect of pre- 
sumption will rapidly convince one that the law, particularly judge- 
made law, is not an exact science and that it cannot in all cases be 
made to fit a pattern. Our court has not been entirely consistent 
either in its adherence to or departure from the orthodox view. This 
much may safely be said, however, that the Wisconsin practice does 
not conform to the rule proposed by the American Law Institute's 
Model Code of Evidence. 





“ The Work of the Wisconsin Supreme Court, 1940 Wis. L. Rev. 5, 49. 








——* ro 2a Ve 











A CODE OF EVIDENCE FOR WISCONSIN 
Coxe cLeuares 


Certainty and uniformity are two of the prime objectives of the 
law in its overall effort to achieve justice for all men. Neither of 
these attributes can be found in the present state of the Wisconsin 
law upon the effect of presumptions. The order of the day seems 
rather to be one of uncertainty and inconsistency. Such being the 
case, the choice between our present system, or lack of it, and Rule 
704 of the American Law Institute’s Model Code of Evidence is not 
difficult to make. It is submitted, therefore, that Rule 704 of the 
Model Code of Evidence should be adopted in Wisconsin.** 


“ As indicated above, the basis for the writer’s recommendation of the Rule of 
the Model Code is a desire to clarify the Wisconsin practice and to realize a 
greater certainty and uniformity in the law. It is the writer’s personal belief, 
however, that the Thayerian theory upon which the rule of the Mode] Code is 
based inadvisably emasculates certain presumptions which should be allowed to 
affect the burden of persuasion. Experience may reveal that it is desirable to grant 
this effect to presumptions whose basic facts possess some probative force with 
respect to their presumed facts. It is true, as Professor Wigmore contends, that if 
the basic facts of the presumption are themselves possessed of probative force with 
respect to the presumed fact, such probative force will remain after the presump- 
tion has disappeared, but it is highly doubtful that such residual probative force 
will be uniformly recognized by the triers of the facts. Despite this situation, 
the rule of the Model Code seems preferable to the confusion of the Wisconsin 
law. 

















CHARACTER EVIDENCE; HABIT AND CUSTOM; 
REPUTATION AS TO CHARACTER 


Josern P. Brazy 


CHARACTER EVIDENCE 


Character is defined in the Model Code as “the aggregate of a 
person's traits, including those relating to care and skill and their 
opposites.”! Character is distinguished from reputation in that the 
former denotes what a person is, the latter what others think he is.” 
The distinction is observed by careful writers and careful courts.* 

The Code deals separately with the admissibility of evidence to 
prove a trait of character (a) when the trait itself is a necessary 
fact in issue or is relevant in measuring damages and (b) when it is 
offered as proof of conduct on a specified occasion. Clause (a) is 
covered by Rule 305; clause (b) by Rule 306. 


A. Rule 305 


Rule 305* provides in substance that when a trait of a person’s 
character is one of the facts necessary to establish a liability or de- 
fense or is a factor in measuring damages, (a) opinion evidence, 
(b) evidence of reputation as to the trait and (c) evidence of specific 
instances of conduct may all be admitted. It is stated that the rule 
has relatively narrow application; that it concerns chiefly the traits 
of chastity and competence. Examples given of its application are: 
cases of seduction or breach of promise where prior virtue is impor- 


‘Rule 304. 

* AMERICAN Law Institute, Monet Cope or EvipeNce, COMMENT, RULE 304. 

*11 C. J. 289. Jones, COMMENTARIES ON EvineNce, (2d ed.) 1243, Dufresne v. 
Weise, 46 Wis. 290, 297, 1 N.W. 59 (1879). 

* Rule 305 reads as follows: “As tending to prove a trait of a person’s char- 
acter when it is one of the facts necessary to establish a liability or defense or is 
a factor in the measurement of damages (a) a witness may state his opinion under 
Rules 401-409. and (b) evidence of the person’s reputation as to that trait is 
admissible under Rule 526, and (c) evidence of specific instances of the person’s 
conduct is 2dmissible.” Rule 401-409 deals with expert and opinion evidence 
generally and is the subject of another article in this series. Rule 526 is covered 


‘ 


later in 
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tant in determining whether plaintiff recovers and how much; and 
actions for breach of employment contracts or actions based on the 
defendant’s retention of a careless or incompetent employee, where 
carelessness or incompetence may be a controlling issue.® 

The framers of the Code say that the existing law is in conflict 
on the subject covered by Rule 305. 

Support for the rule can be found in Wisconsin. It has been here 
held that in an action for seduction, evidence of want of chastity is 
admissible in mitigation of damages and that general reputation as 
well as specific acts may be shown.‘ An employee’s general reputa- 
tion for competence may be shown in an action by an injured fellow 
employee against the master for retaining a careless and incompetent 
employee.* Our court has indicated that in a suit against parents for 
permitting a minor child to operate an automobile which caused 
injury, proof as to the customary manner in which the child drove 
was admissible.? Evidence in support of the defense of truth in libel 
and slander actions based on defamatory words which directly attack 
a trait of character, e. g. “plaintiff has been in the habit of stealing,” 
would seem to come under Rule 305 although not specifically men- 
tioned in the comment. Wisconsin permits proof of specific instances 
of relevant conduct in such libel and slander cases.!° 

Rule 305 seems to make good sense. The arguments advanced 
against the reception of character evidence that it confuses the real 
issues and wastes time,'' are not relevant when character is a material 
fact to be determined in the case. The argument against evidence of 
specific instances “because of the unfair surprise to the witness, who 
cannot know what variety of false charges may be specified, and 
cannot be prepared to expose their falsity’'* should not be con- 
trolling. Surprise at a trial may be caused by almost any kind of 
evidence; we have our pre-trial discovery examinations to minimize 
the risk. Further, the trial court is given a broad discretion under the 
Code to exclude evidence if it finds that its probative value is out- 


* AMERICAN Law InstTITUTE, Mopet Cope or Evipence, COMMENT b, RULE 305. 

®° AMERICAN LAw INsTITUTE, Mopert Cope oF EvipENCE, COMMENT a, RULE 305. 

*Stewart v. Smith, 92 Wis. 76, 65 N.W. 736 (1896); Barton v. Bruley, 119 
Wis. 326, 96-N.W. 815 (1903). 

*Moering v. The Falk Corp., 141 Wis. 294, 124 N.W. 402 (1910). 

® Dormeyer v. Hall, 192 Wis. 197, 212 N.W. 257 (1927). 

” Talmadge v. Baker. 22 Wis. 625, (1868); Kimball v. Fernandez, 41 Wis. 329, 
(1877); Bilgrien v. Ulrich, 150 Wis. 532, 137 N.W. 759 (1912). 

"Cf. Jones, COMMENTARIES ON EviIpENce. (2d ed.) 639. 
Lowe v. Ring, 123 Wis. 107, 101 N.W. 381 (1904). 
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weighed by the risk that its admission will waste time, confuse issues, 
create undue prejudice or unfairly surprise a party.’ 


B. Rule 306 


Rule 306,’* subject to the exceptions hereafter noted, provides 
that evidence of a trait of a person’s character is admissible as tend- 
ing to prove his conduct on a specified occasion. Opinion evidence, 
evidence of reputation and evidence of prior conviction showing the 
trait to be bad, but no other specific instances of conduct, are made 
admissible. The exceptions mentioned are these: (a) evidence of a 
trait of character with respect to care or skill or the opposite is 
inadmissible as tending to prove the quality of conduct on a specified 
occasion; (b) in criminal cases the accused may offer evidence of a 
trait of character to prove his innocence without the risk of dis- 
cretionary exclusion by the trial court ;!° (c) the prosecutor may not 
gain admission of evidence of a trait of character offered to prove 
guilt unless the accused has first introduced evidence of good char- 
acter. 

Support for much of Rule 306 can be found in Wisconsin. Thus, 
opinion evidence offered by plaintiff in a slander action to prove the 
relevant trait of virtue was admitted.’® Reputation has been held 
admissible to prove solvency in a prosecution for unlawfully accept- 





** Rule 303 covered in another article in this series, gives the trial court dis- 
cretion to exclude otherwise admissible evidence where its probative value is out- 
weighed by other considerations. . 

™ Rule 306 reads: “(1) Subject to Paragraph (3), evidence of a trait of a 
person’s character is admissible as tending to prove his conduct on a specified 
occasion, except that in a criminal action evidence of a trait of the accused’s 
character, offered to prove his guilt or innocence of the offence charged, (a) if 
offered by the accused, may not be excluded under Rule 303, and (b) if offered 
by the prosecution, may be admitted only after the accused has introduced evi- 
dence of good character; (2) As tending to prove a trait of a person’s character 
under Paragraph (1), (a) a witness may state his opinion under Rules 401-409, 
and (b) evidence of the person’s reputation is admissible under Rule 526, and 
(c) evidence that the person has been convicted of a crime the commission of 
which tends to prove the trait to be bad is admissible, but no other evidence of 
specific instances of his conduct is admissible except as stated in Rule 106 (1); 
(3) Evidence of a trait of a person’s character with respect to care or skill or the 
lack of either or both is inadmissible as tending to prove the quality of his con- 
duct on a specified occasion.” 

Rules 401-409 relate to expert and opinion evidence and are covered in another 
article in this series. Rule 106 (1) relates to evidence affecting credibility and is 
likewise covered in another note. Rule 526 is discussed later in this note. 

%5 AMERICAN Law InstiTuTE, Mopet Cope or Evmence, RuLE 303. 
* Dufresne v. Weise, 46 Wis. 290, 1 N.W. 59 (1879). 
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ing deposits ;*" plaintiff’s bad reputation may be shown in libel’* and 
v. Kennedy, 50 Wis. 645, 7 N.W. 657 (1880). 
slander ;'® plaintiff’s good reputation may be shown to establish want 


of probable cause in an action for malicious prosecution ;?° on the 
issue of self-defense in assault and battery, the defendant may show 
show the plaintiff’s reputation as quarrelsome and pugnacious.”* 
Specific instances of conduct at other times and places to prove con- 
duct on a specified occasion is generally inadmissible ;?* an exception 
has been made in the case of an indecent assault upon a female, 
permitting the defendant to show that the plaintiff has been guilty of 
indiscretion with others about the time of the alleged assault on the 
ground that it repels the allegation of force.** The exception does not 
seem authorized by either Rules 305 or 306, although it could be 
brought within the range of the former if the evidence were admitted 
to mitigate damages. 

Following the Rule 306, our court has held that evidence that a 
plaintiff was habitually reckless or careless** or that the defendant 
was unusually careful*> are not admissible in personal injury cases. 

The Wisconsin practice with respect to character evidence in 
criminal cases seems consistent with the rule, except that opinion 
evidence is probably not admissible under the current practice.2* The 
tule goes beyond Wisconsin precedent in admitting character evi- 
dence in a civil action grounded on fraud.?? 

It is believed that the Wisconsin practitioner should find nothing 
alarming in Rule 306 for its adoption will not require him to learn 
much that is new. 

II 


Hasit or Custom 


Rule 307?° defines habit as a course of behavior of a person regu- 
larly repeated in like circumstances. Custom is defined as the “habit” 





Pfister v. Milw. Free Press Co., 139 Wis. 627, 121 N.W. 938 (1909) ; Maxwell 

” Earley v. Winn, 129 Wis. 291, 109 N.W. 633 (1906). 

” Woodworth v. Mills, 61 Wis. 44, 20 N.W. 728 (1884). 

*" Lowe v. Ring, 123 Wis. 107, 101 N.W. 381 (1904) ; Keep v. Quallman, 68 Wis. 
451, 32 N.W. 233, (1887). . 

= Lowe v. Ring, 123 Wis. 107, 101 N.W. 381 (1904). 

* Watry v. Ferber, 18 Wis. 500, (1864). 

™“ Brennan v. Town of Friendship, 67 Wis. 223, 29 N.W. 902 (1886) ; Prompson 
v. Leatham, 80 Wis. 608, 50 N.W. 586 (1891). 

* Slack v. Joyce, 163 Wis. 567, 158 N.W. 310 (1916). 

* Schulz v. State, 133 Wis. 215, 113 N.W. 428 (1907). 

* AwerICAN LAw InstituTE, Mopet Cope oF EvipENCE, ILLUSTRATIONS 2, 
Rute 306: Drexler v. Zohlen, 216 Wis. 483, 257 N.W. 675 (1934). 
* Rule 307 reads: “(1) Habit means a course of behavior of a person regularly 
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of a group of persons. Evidence of habit or custom is admissible as 
tending to prove conduct or behavior on a specified occasion con- 
forming to the habit or custom. Opinion evidence may be intro- 
duced as well as evidence of specific instances of behavior, if enough 
specific instances are offered to warrant a finding of the habit or 
custom. 

The framers state that there is a conflict in authorities as to the 
admissibility of evidence of habit when offered to prove behavior on 
a particular occasion, but that there is no serious conflict in the 
authorities over the admissibility of evidence of custom.*” 

Wisconsin has held custom evidence admissible in a variety of 
cases, e.g. to prove a usual course of business in a commercial field ;*” 
customary compensation for work done ;** to show the scope of an 
agent’s authority.** Customary methods have also been admitted to 
prove negligence.** 

In the few Wisconsin cases that have been found on habit evidence, 
reception has been denied. Thus, it has been held that in an action 
for personal injuries sustained by the plaintiff while riding on horse- 
back, evidence that he was an habitually reckless and careless rider 
was inadmissible.*® In an automobile case, evidence offered by the 
defendant that her chauffeur was an unusually careful, painstaking 


driver was excluded.*® In another personal injury case*’ evidence 


repeated in like circumstances. Custom means a course of behavior of a group of 
persons regularly repeated in like circumstances. (2) Evidence of a habit of a 
person is admissible as tending to prove that his behavior on a specified occasion 
conformed to the habit. Evidence of a custom of a group of persons is admissible 
as tending to prove that their behavior on a specified occasion conformed to the 
custom. (3) As tending to prove habit or custom under Paragraph (2), (a) a 
witness may state his opinion under Rule 401, and (b) evidence of specific in- 
stances of behavior of the person or the group of persons is admissible if the 
proponent offers admissible evidence of a sufficient number of such instances to 
warrant a finding of the habit or custom.” 

* AMERICAN Law InstITUTE, Mopet Cope or Evipence, COMMENT, RULE 307. 

* Aetna Insurance Co. v. Northwestern Iron Co. 21 Wis. 458, (1867); Scara- 
melli & Co., Inc. v. Courteen Seed Co., 194 Wis, 520, 217 N.W. 298, (1928). But 
see Frank v. Metropolitan Life Ins. Co., 227 Wis. 613, 277 N.W. 643 (1938). Ci. 
Prudential Trust Co. v. Hayes, 247 Mass. 311, 142 N.E. 73 (1924). 
as tending to show a course of dealing between parties ;*1 to show 


" Lill’s Chicago Brewery Co. v. Russell, 22 Wis. 178 (1867). 

™ Kelly v. Phelps, 57 Wis. 425, 15 N.W. 385 (1883). 

“Ames v. D. J. Murray Mfg. Co., 114 Wis. 85, 89 N.W. 836, (1902). 

“ Whitney v. Chicago & N.W. Ry. Co., 27 Wis. 327, (1870) ; Nadau v. White 
River Lumber Co., 76 Wis. 120, 43 N.W. 1135, (1890); Boyce v. Wilbur Lumber 
Co., 119 Wis. 642, 97 N.W. 563, (1903); Berg v. United States Leather Co., 125 
Wis. 262, 104 N.W. 60, (1905); Rasmussen v. Wisconsin Traction, Light, Heat 
& Power Co., 133 Wis. 205, 113 N.W. 453, (1907). 

* Brennan v. Town of Friendship, 67 Wis. 223, 29 N.W. 902, (1886). 

* Slack v. Joyce, 163 Wis. 567, 158 N.W. 310, (1916). 

* Prompson v. Leatham, 80 Wis. 608, 50 N.W. 586, 1891). 
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that the plaintiff was an habitually careless man was held inadmis- 
sible. A distinction between the last case and the first two mentioned 
should be observed: the first two involved the habit of doing a par- 
ticular thing, 1.e. riding or driving in a careful or careless manner ; 
the latter involved carelessness generally. The framers of the Code 
distinguish between the habit of being careful generally, which is 
really a trait of character (covered by Rule 306) and the habit of 
doing a particular thing in a careful or careless manner.** It is 
pointed out that a man may have the habit of doing a particular 
thing carefully and be reckless in all other respects ;*” hence, evidence 
of the particular trait should not be deemed character evidence. The 
Code would probably admit evidence of a habit of being careful or 
reckless in riding or driving, while evidence of care generally, or of 
recklessness generally, would not be admitted.” 

While the precedents are more liberal in admitting evidence of 
custom than habit, it may be argued that logically the two should be 
treated in the same manner, as is done by the Rule. 


III 
REPUTATION A® TO CHARACTER 


Rule 526 provides: 


“Whenever a trait of a person’s character at a specified time is 
a material matter, evidence of his reputation with reference 
thereto at a relevant time in the community in which he then 
resided or in a group with whom he then habitually associated 
in his work or business or otherwise is admissable as tending to 
prove the truth of the matter reputed.” 


It will be noted that the rule does not require that the evidence be 
directed exclusively to reputation at the specified time; evidence at 
any relevant time is admissible. It is pointed out that a servant's 
reputation for skill some months before or after an accident may be 
evidence of his skill at the time of the accident, and, if so, evidence 
of his reputation at these other times is admissible. 

It is stated that the rule changes the law in the majority of juris- 


“’ AmeRTICAN LAW INSTITUTE, MopEeL Cope oF EvipENCE, COMMENT, RULE 307. 


* Ibid. 
” Rule 306 (3), discussed earlier in this article. 
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dictions by making reputation among intimate associates admissible.*! 
Wisconsin has indicated that it is the reputation “in the community” 
which is relevant.** Confining reputation to community of residence 
seems unduly restrictive. Doubtless many cases arise where repu- 
tation among business or work associates is a far more accurate 
appraisal of a trait of character. 





“ AmerICAN Law InstiITUTE, Moper Cope or Evipence, COMMENT a, RULE 


526 
“Schulz v. State, 133 Wis. 215, 113 N.W. 428, (1907). 




















PRECAUTIONARY MEASURES AND COMPROMISES 
Georce H. Likert, Jr. 
PRECAUTIONS 


Rule 308 of the American Law Institute’s Model Code of Evi- 
dence provides as follows: 


Evidence of the taking of a precaution by a person to pre- 
vent the repetition of a previous harm or the occurrence of a 
similar harm or evidence of the adoption of a plan requiring 
that such a precaution be taken is inadmissible as tending to 
prove that his failure to take such a precaution to prevent the 
previous harm was negligent. 


The rule expresses the common law of Wisconsin.’ Its applica- 
tion, if adopted, will be limited to those situations in which the Safe 
Place Statutes? do not apply.* Since those statutes encompass prac- 
tically every employment* and every structure used in whole or part 
by the public or three or more tenants,” the use of the rule in Wis- 
consin will probably be rare.® 

[t the rule is adopted in Wisconsin, it should probably contain an 
exception excluding cases under the Safe Place Statutes, even though 
liability under those statutes does not depend upon negligence.? 


* Castello v. Landwehr, 28 Wis. 522, 530 (1871); Lang v. Sanger, 76 Wis. 71, 
75, 44 N.W. 1095 (1890); Anderson v. C.St.P.M. & O. Railway Co., 87 Wis. 195, 
202, 58 N.W. 79 (1894); Jennings v. Town of Albion, 90 Wis. 22, 25, 62 N.W. 
926 (1895); Green v. Ashland Water Co., 101 Wis. 258, 269, 77 N.W. 722 (1898); 
Kreider v. The Wisconsin River P. & P. Co., 110 Wis. 645, 650, 86 N.W. 662 
(1901) ; Odegard v. North Wisconsin Lumber Co., 130 Wis. 659, 677, 110 N.W. 
80S (1907). 

The exclusion is not applied except where such evidence is offered to prove 
negligence. Grundy v. The City of Janesville, 84 Wis. 574, 578, 54 N.W. 1085 
(1893) ; Lind v. Uniform S. & P. Co., 140 Wis. 183, 188-9, 120 N.W. 839 (1909); 
Nelson v. A. H. Stange Co., 140 Wis. 657, 665, 123 N.W. 152 (1909); Fonder v. 
General Construction Co., 146 Wis. 1, 11, 130 N.W. 884 (1911). Cf. Mulcairns v. 
The City of Janesville, 67 Wis. 24, 36, 29 N.W. 565 (1886). 

* Wis. Srar. (1943) §§101.01, 101.06, 101.07 (1). 

* Evidence of a subsequent precaution is admissible to show that the previous 
condition was not as free from danger as the nature of the place reasonably per- 
mitted. Sweitzer v. Fox, 226 Wis. 26, 35-7, 275 N.W. 546 (1937); Heiden v. City 
of Milwaukee, 226 Wis. 92, 104, 275 N.W. 922 (1937). 

*Wis. Srat. (1943) $101.01 (2). 

*Wis. Stat. (1943) §101.01 (12). 

*No case involving the general rule has come before the Wisconsin Supreme 
Court since the enactment of the Safe Place Statutes in 1911. 

'The Wisconsin Supreme Court acknowledged in Heiden v. Milwaukee, 226 
Wis. 92 (1937), that the common law exclusionary rule still holds in ordinary 
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COM PROMISES 


Rule 309 of the American Law Institute’s Model Code of Evi- 
dence provides as follows: 


(1) Subject to Paragraphs (3) and (4) hereof, evidence 
that a person has paid or furnished money or any other thing 
or has offered or promised to do so on account of any loss or 
damage of any kind sustained or claimed to have been sustained, 
whether or not in compromise of a claim, is inadmissible as 
probative of any matter tending to establish his civil liability for 
the loss or damage or any part of it. 


(2) Evidence that a person has accepted or offered or prom- 
ised to accept a sum of money or any other thing in satisfaction 
of a claim is inadmissible as tending to establish the invalidity 
of the claim or of any part of it. 


(3) Evidence that a person has partially satisfied an asserted 
claim of another on demand of the other without questioning 
the validity of the claim is admissible as tending to prove the 
validity of the claim. 


(4) Evidence of a debtor’s promise to pay all or part of his 
preexisting debt is admissible as tending to prove the creation 
of a new duty on his part, or a revival of his preexisting duty, 
to pay all or part of the debt. 


The basic substance of the rule is contained in the first two sec- 
tions. The comments printed with the Code state the policy and 
general principle behind the rule as the following: 


‘* * * judicial notions of public policy have caused the creation 
of rules of absolute exclusion * * * of evidence of offers to 
compromise when offered to show fault, * * *” (page 179). 
“The rule is based upon the theory that the policy of encour- 
aging settlement of disputes will be unduly hampered if evidence 
of offers to compromise is admitted, and that the tender of 
charitable and meritorious aid to the victims of accidental harm 
or harm suffered through no fault of the generous person will 








a 


personal injury actions. Nevertheless, the formal adoption of the Rule as part of 
a Code of Evidence might throw doubt upon the admissibility of the evidence 
even under the Safe Place Statutes. Those statutes do not require absolute 
safety; the word “reasonably” in Section 101.01 (11) must incorporate degree 
(i.e., safe, safer, safest). The principle of the Heiden and Sweitzer cases (Heiden 
v. Milwaukee, supra; Sweitzer v. Fox, 226 Wis. 26 (1937) ) may discourage 
a change from “safer” to “safest”, and those cases may be said to represent a 
departure from the policy of the Rule. 2 WicmMore, Evipence (3d ed. 1940) 
§283. The classic statement of that policy is Baron Bramwell’s statement of the 
absurdity: “Because the world gets wiser as it gets older, therefore it was foolish 
before.” quoted by Dean Wigmore of. cit. p. 153. 
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be discouraged if evidence of his good offices is received as indi- 

cating his legal responsibility. * * *” (page 194). 

In the Foreword, printed with the Code, Professor Morgan states 
the principle : 


“It [the Code] also requires the rejection of offers to com- 
promise as tending to prove civil liability. It does not require 
such rejection as tending to prove criminal liability, leaving this 

to be cared for by Rule 303. This necessarily puts the rejection 

squarely on the ground of policy to encourage settlements and 

to avoid litigation.” (page 33). 

The framers of the rule thus limit their conception of its scope 
to two exclusions: first, compromise payments or offers, whether 
made or received ; and second, charitable or meritorious aid, whether 
given or accepted, or offered or assented to. 

Sections (1) and (2) accomplish those aims; they are phrased, 
however, in language very much broader than their avowed purposes 
require. Sections (3) and (4) were consequently considered neces- 
sary to remove those situations from the broad coverage of the first 
two sections. 

Before discussing Sections (1) and (2), which are the substance 
of the rule, it seems advisable to look first at the two exceptions. 

Section (4) acknowledges that a new promise may revive an 
cbligation barred by a Statute of Limitations. Even on the some- 
what strained theory that a new promise is an admission which rebuts 
the presumption of payment by lapse of time, this section is a far cry 
from a rule of evidence excluding proof of attempts at compromise, 
and is necessitated solely by reason of the broad statement of the 
rule itself. Promises tolling the bar of such statutes are governed by 
specific statute’ and the general language of the exception, if adopted 
in Wisconsin, will itself require exceptions to conform to those stat- 
utes. 

If the exception stated in Section (4) is necessary,” it is equally 
necessary to provide that evidence of a debtor’s payment is likewise 
admissible. While the rule in Wisconsin is that a payment will not 


Wis. Strat. (1943) $330.42 to §330.47. 

*The comment to Rule 309 states the necessity for Section (4) as follows: 
“Because a debtor’s promise to pay all or part of his debt, made after the statu- 
tory period for bringing an action thereon has expired, is said by some courts 
to reestablish his liability for failure to meet his original obligation, paragraph (4) 
is necessary.” In Wisconsin the debt is not “reestablished.” Estate of Shea, 198 
Wis. 613, 617, 225 N.W. 326 (1929). 

















402 WISCONSIN LAW REVIEW [Vol. 1945 


lightly be construed as a new promise to pay an outlawed obligation,® 
nevertheless, payment of either principal or interest can be sufficient 
for that purpose.* 

Since the substance of Section (4) is already a part of the law of 
Wisconsin by statute, its repetition as a part of the rule should be 
avoided if possible. 

Section (3) was added to the rule after the promulgation of Tenta- 
tive Draft No. 2.5 It was then apparently discovered that the inclu- 
sive scope of the rule had in this respect gone too far. In support of 
Section (3), the following comment was added to the comment as it 
existed in Tentative Draft No. 2: 


“If, however, D makes a partial payment without protest and 
without otherwise indicating non-recognition of the validity of 
the claim, evidence of the payment is universally received.” 


No Wisconsin decision as to the admissibility of such evidence has 
been found expressly so ruling ;* however, the principle seems ob- 
viously sound, and it has been held in Wisconsin that if payment is 
made without protest the validity of the claim is conceded.” Section 
(3), therefore, may be taken as representing the common law of 
Wisconsin. It is this exception, however, even more than the excep- 
tion in Section (4), which probes the rule itself. The fact that it was 
found necessary to add both Sections (3) and (4) as exceptions to 
the rule at least raises a legitimate query as to whether the rule 
should be as inclusive as it now stands. 

Both Sections (1) and (2) of the rule are expressed in the broad- 
est possible terms. Neither section is limited to offers in compromise 
and offers of “charitable and meritorious aid”. The expression of 
the rule in such generous scope may very well raise problems of con- 
struction of the kind which a code is to avoid. 

Sections (1) and (2) of the rule, although differently phrased 
(in Section (1) a payment or offer to pay ‘“‘on account” of a claim 
is no proof of liability for the claim; in Section (2) acceptance or 
agreement to accept in satisfaction of a claim is no proof of invalidity 
of the claim), are apparently intended to be converse statements of 


* Estate of Shea, 198 Wis. 613, 617, 225 N.W. 326 (1929). 

*Wis. Stat. (1943) $330.46; Estate of Shea, 198 Wis. 613, 617, 225 N.W. 326 
(1929). 

> Rule 409, American Law Institute, Cope or Evipence, TENTATIVE Drart 
No. 2. pp. 116-118. 

* cf. Jones v. DeMuth, 137 Wis. 120, 122, 118 N.W. 542 (1908), and see Good- 
win v. Bode, 177 Wis. 275, 283, 189 N.W. 130 (1922). 
* Keller v. Oberreich, 67 Wis. 282, 30 N.W. 524 (1886). 





























May] A CODE OF EVIDENCE FOR WISCONSIN 403 


one principle. That principle appears to be: that since payment or 
acceptance or offers to pay or accept may be equivocal acts, no infer- 
ences as to civil liability may be drawn therefrom. It may be said 
at the outset that limiting the rule to civil liability is in accord with 
the common law of Wisconsin.® 

Section (2) did not appear in Teniative Draft No. 2 but was added 
between the publication of that draft and the publication of the final 
draft. None of the Comments printed with the Code refer to that 
Section. 

Section (2) deals with evidence of three situations: first, that the 
claimant has accepted payment in satisfaction of his claim and his 
claim, or part of it, is, therefore, invalid; second, that the claimant 
has offered to accept payment in satisfaction of his claim and his 
claim, or part of it, is, therefore, invalid; and third, that-claimant has 
promised to accept payment in satisfaction of his claim and that his 
claim is, therefore, invalid in whole or in part. Assuming that 
“offered” and “promised” do not mean the same thing,® then “‘of- 
fered” is presumably less formal. The fact that a person may have 
offered to accept money or any other thing in satisfaction of a claim 
or any part of it, without more, should probably be excluded as proof 
of the fact either that the claim never had any validity or that the 
claim is not nov, presently enforcible, whether the offer was made in 
compromise or not. On the other hand, if a claimant has “promised” 
to accept money or any other thing in satisfaction of a claim, the 
word may be indicative of a contract, proof of which is, of course, 
admissible as outside the scope of the rule.’° More difficulty is en- 
countered in attempting to apply an exclusion of evidence that a 
person has accepted a sum of money in satisfaction of a claim. 

Regardless of who made the payment, Section (2) provides that 
if it is accepted in satisfaction of the claim, proof of the payment is 
inadmissible to show invalidity of the claim or any part of it. Use of 
the word “claim” in reference both to the payment in satisfaction and 








* Collins v. The State, 115 Wis. 596, 92 N.W. 266 (1902). 

°1 RESTATEMENT, ConTRACTS (1932) §24; 1 Witiisron, Contracts (Rev. ed. 
1936) §§24A, 25. The phraseology of the Rule is obviously not intended to in- 
clude niceties in terminology of the law of contracts. 

The comment to Rule 309 provides as follows at p. 194: “If a promise 
creates in the promisor a legal duty to perform the promise, and the action is for 
damage for breach of that duty, evidence of the promise is not excluded by this 
1ule. Thus in an action for breach of a contract to compromise a claim for dam- 
age, evidence of the alleged offer to compromise and its alleged acceptance is 
admissible. It is only where evidence of the promise, whether legally enforceable 
or not, is offered as tending to prove the promisor’s liability for the original dam- 
age that the Rule comes into play.” 
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to the proof of invalidity makes it apparent that the offer of evidence 
is directed to the invalidity of the same claim upon which the pay- 
ment in satisfaction was made. This is significant not only in cases 
of full payment in satisfaction, but also for purposes of part payment 


where the balance is in dispute. 

As applied to evidence of any payment in satisfaction of a claim, 
“invalidity” requires definition. If “invalidity” means “never had 
any validity,” the person offering evidence of payment must be in 


the position of asserting that no valid claim ever existed since the 
claimant has accepted payment in satisfaction thereof. Even for re- 
covery of the payment on the grounds of fraud, that construction 
seems ridiculous. “Invalidity” must, therefore, mean “presently, 
legally unenforcible,” or as if the rule stated that the evidence “is 
inadmissible as tending to establish the invalidity of the present 
assertion of the claim or of any part of it.” So stated, the rule is 
certainly too broad. No reference to authority is required for the 
statement that evidence of full payment in satisfaction of a claim is 
admissible to rebut the validity of the present enforcement of the 
claim. Moreover, Section (2) should include some treatment of par- 
tial satisfaction ; if part of a claim has been paid and satisfied, proof 
of such payment must be admissible to invalidate the claim to that 
extent.'' Further clarification seems required to indicate whether the 
claim is in dispute since even a partial payment in satisfaction of a 
disputed claim is clearly a defense and evidence of the payment 
admissible.'* This is true even though the payment is made by a 
volunteer. If the claim is asserted against the original debtor, pay- 
ment by the volunteer may be shown to prove that the claim is pres- 
ently unenforcible.'* A compromise completed by payment in satis- 
faction is conclusive’ and proof of the payment clearly admissible to 
show that the claim is unenforcible. 

Certainly the discretion given the trial judge under Rule 303 may 

"Whether claim is made that the partial payment constituted an accord and 
satisfaction (See Continental National Bank of Chicago v. McGeoch, 92 Wis. 286. 
310, 66 N.W. 606 (1896); M. Schulz Company v. Gether, 183 Wis. 491, 493, 198 
N.W. 433 (1924); Lange v. Darling & Company, 233 Wis. 520, 526, 290 N.W. 188 
(1940) ), or whether it is claimed to be only a payment on account, evidence of 
the payment must still be admissible. 

™ Downer v. Sassman, 122 Wis. 125, 99 N.W. 430 (1904); Lange v. Darling & 
Company, 233 Wis. 520, 290 N.W. 188 (1940); and additional cases cited at note 


11, supra. 

' Gray, et al. v. Herman, 75 Wis. 453, 44 N.W. 248 (1890); Smader v. 
Columbia Wisconsin Company, 188 Wis. 530, 205 N.W. 816 (1926). 

™ Klauber v. Wright, 52 Wis. 303, 8 N.W. 893 (1881); 11 Am. Jur. 272, 
Comp. & SETTLEMENT, §25. 
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be relied upon to exclude evidence of a payment received in satis- 
faction of a claim if offered as proof of the fact that the claim never 


had any validity. That discretion seems equally capable of admitting 
or rejecting evidence of payment, as the issues and circumstances may 
require, whether such evidence is offered to show satisfaction in 
whole or part, and whether in satisfaction of an undisputed or a dis- 
puted claim, unless some policy exists for excluding evidence of the 
payment. Such a policy does exist as to compromise and as to “chari- 
table or meritorious aid.’ 


‘ 


Section (1) is justified in the comment quoted above on the 
ground that it is necessary to exclude, as proving civil liability, any 
evidence of settlement negotiations'® and offers or payments “of 
charitable or meritorious aid.” The language of the rule is much 
broader than is necessary to achieve those two objectives. It is not as 
true here, however, as it is with regard to Section (2) that the 
breadth of scope of Section (1) is likely to exclude evidence which, 
if relevant, should be admissible. Nevertheless, the broad language 
of Section (1) seems to be motivated by the theory that while some 
of the innocent may be entangled, none of the guilty will escape. 

Evidence of “charitable and meritorious aid” should certainly be 
inadmissible as tending to prove liability, even though it represents 
an extension of the common law.'* The rule is further worthy of 
adoption in Wisconsin so far as it excludes evidence of payments or 
offers in settlement or compromise. 

As to compromise offers or payments, Sections (1) and (2) state 
the general rule established by the Wisconsin Supreme Court.’* 


" As to compromise the policy is generally stated to be that one should not 
be discouraged from buying his peace, Papke v. Haerle, 189 Wis. 156, 159, 207 
N.W. 261 (1926); or the policy behind the Rule may be stated that a hypothetical 
or contingent concession cannot be interpreted as an assertion, “in short, the offer 
implies merely a desire for peace, not a concession of wrong. done.” 4 WiGMORE, 
Eviwence (3d ed. 1940) §1061, p. 28. Neither of those statements consider the 
public’s interest in avoiding litigation. As to “charitable or meritorious aid,” the 
policy is said to be to foster the public interest in encouraging such aid. 2 Wic- 
MORE, Evipence (3d ed. 1940) §283a, referring to the statement of policy in §283, 
p X52: 

" The rule as stated in Section (1) does not exclude proof of admissions of fact 
or of opinion made during settlement negotiations, even though conceding liability. 
Mopet Cope or Evipence, CoMMENT, p. 194. The admissibility of such evidence 
is recognized in Wisconsin. Papke v. Haerle, 189 Wis. 156, 159, 207 N.W. 261 

194) 

The comment does not indicate that this phase of the rule is an attempt at 

tetement. See 2 WicmoreE, Evipence (3d ed. 1940) §283a. 

'’ Tohnson v. Wilson, 1 Pin. 65, 70 (1839); State Bank of Wisconsin v. Dutton, 
11 Wis. 371 (1860): Richards v. Noyes. 44 Wis. 609 (1878); Tobin v. Nichols, 
156 Wis. 235. 145 N.W. 659 (1914); John E. DeWolf Co. v. Harvey, 161 Wis. 
535, 541-2, 154 N.W. 988 (1915); Papke v. Haerle, 189 Wis. 156, 159, 207 N.W. 
261 (1926). 
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Adoption of the rule in Wisconsin, however, would clarify the results 
of earlier decisions which have never been expressly disavowed. For 
example, evidence that a seller, suing for his purchase price, at- 
tempted, after starting the action, to sell the property, was not 
admitted since “like a proposition of settlement or of compromise, 
[it] should not be allowed against the right of the party making it, 
for it is in the interest of peace.”!® Evidence that an alleged con- 
signor drew upon the alleged consignee for the purchase price (prior 
to any lawsuit) was admitted.2° On the other hand, evidence that 
oné had offered to accept money for a carload of feed, which he 
claimed was given in exchange for certain logs to which he claimed 
title by virtue of the exchange, was excluded.” The latter two inci- 
dents seem respectively cases of an acceptance and an offer to accept 
within Section (2) of the rule. Evidence was admitted that one 
asserting a claim against the estate of his deceased father had pro- 
cured the dismissal of an earlier action against him, commenced by 
the father, by payment of less than the amount then sued for; the 
relevancy of the evidence is obscure since it could not be used to show 
liability for the earlier claim; it was admitted, as the court said. to 
show what claimant “said and did under the circumstances.”’?? On 
the other hand, evidence of an agreement to pay one worker (to 
forestall his lien) was not admissible in an action brought by another 
worker on the same job.”* 

Even if an otherwise inadmissible offer in compromise is received 
without objection it must be disregarded if other facts are found con- 
trary to the admission.2* Under Rule 105 (e) objections are not 
necessary but the evidence may be excluded by the judge if an objec- 
tion would be sustained. 

Adoption of the rule will not change the existing principle that 
a trial judge may not berate litigants for their failure to comprom- 
ise. 

The adoption of the Code in Wisconsin will admit evidence which 
may now be excluded under the doctrines affecting compromise nego- 


% Gibbon v. Hughes, 76 Wis. 409, 411-412, 45 N.W. 538 (1890). 
* Northern Electric Mfg. Co. v. The J. C. Wagner Co., 108 Wis. 584, 589. 84 
™ Taylor v. Tigerton Lumber Co., 134 Wis. 24, 29, 114 N.W. 122 (1907). 
= Pym v. Pym, 118 Wis. 662, 671, 96 N.W. 429 (1903). 
™ Kelley v. Schupp, et al., 60 Wis. 76, 84-6, 18 N.W. 725 (1884). 
™* Tigerton Lumber Co. v. Holt Hardware Co., 180 Wis. 197, 201, 192 N.W. 73 
(1923). 

“Knickerbocker v. Beaudette Garage Co., 190 Wis. 474, 482, 209 N.W. 763 
(1926). 
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tiations.*° Evidence that a claimant had failed, during negotiations 
ior settlement, to mention one item in an account (now included in 
his claim) was seemingly held to be properly excluded,”* although 
under this rule and Rule 9 (f)** the admission would not be ex- 
cluded. 

The general rule that admissions of fact (other than compromise 
offers) made during negotiations for settlement are admissible is 
implicit in Rule 309° and is recognized law in Wisconsin.*® 

The concession in the rule, that payments or offers to pay may be 
admissible for purposes other than to show an admission of liability, 
will require adequate limitation on its probative effect if the payment 
or offer is in settlement or compromise. Under an application of the 
rule of multiple admissibility,*4 the Wisconsin Supreme Court held 
admissible testimony as to conversations, incidentally involving set- 
tlement negotiations, impeaching a witness who had previously testi- 
fied to such conversations and negotiations.** The court found in the 
impeaching testimony an admission by the first witness (a party) of 
a different theory of liability at the time of the settlement negotia- 
tions. The point apparently would never have arisen had the testi- 
mony of the first witness been properly so limited as to exclude the 
settlement aspect. 

The statutory procedure for offers of judgment** precludes use 
of a rejected offer in evidence. If the offer is embodied in a pleading, 
however, even though rejected, it may be offered in evidence as an 
admission and will be so received.*4 Although the comment to Rule 2 
recommends that all prior inconsistent decisions be abrogated, and 
that all inconsistent statutes be repealed, the offer of judgment pro- 
cedure should be retained. 





* Any relevant evidence not expressly excluded by some rule is admissible. 
Monet Cope or Evience, Rule 9 (f). 

* Jewett v. Fink, et al., 47 Wis. 446, 455, 2 N.W. 1124 (1879). 

*The judge may limit the weight to be given evidence of slight probative 
value. Mopet Cope or Evipence, Rule 8. 

 Movet Cope or EvipENcE, COMMENT, p. 194. 

* Papke v. Haerle, 189 Wis. 156, 159, 207 N.W. 261 (1926); Beck v. Fond du 
Lac Highway Committee, 231 Wis. 593, 601, 286 N.W. 64 (1939). The court 
makes no reference in either case to the generally accepted principle that even an 
admission of an independent fact is inadmissible if hedged with a reservation, 
e.g., “without prejudice.” See cases cited in note 80 A.L.R. 919, at 924. 

"1 WicmorE, Evience (3d ed. 1940) §13. 

2 Beck v. Fond du Lac Highway Committee, 231 Wis. 593, 601. 286 N.W. 64 
(1939). The trial judge specifically limited the use of the evidence to impeach- 
ment. 

™ Wis. Stat. (1943) §269.02 to §269.04. 

“Tullgren v. Karger, 173 Wis. 288, 295-6, 181 N-W. 232 (1921). 
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by CONCLUSION 

The present inclusive wording of Sections {1) and (2) already 
requires two exceptions. It seems unfortunate to create a broad rule 
which must be cut down as soon as it is stated. It is suggested, there- 
fore, that adoption of the rule in Wisconsin be limited to achieve the 


following : 


a. Section (1) should be revised to apply only to compromises 
and “offers of remedial assistance.”*> Whatever other kinds of evi- 
dence are now excluded by Section (1), as limited by Sections (3) 
and (4), will be admissible under Rule 9 (f), except as their offer 
is objected to and excluded under Rule 303. 


b. Evidence of the acceptance, or promise or offer to accept, 
charitable or meritorious aid, is irrelevant as proof of the invalidity 
of a possible claim. Rule 303 seems adequate to prevent its admis- 
sion. Consequently, it is suggested that Section (2) be revised: by 
limiting it to “offers” and “promises”; and by substituting “com- 
promise” for “satisfaction.”” The unspecified sorts of acceptances or 
agreements to accept can be left to the discretion of the trial court by 


an application of Rules 9 (f) and 303. 


c. If the changes suggested at a and b above be made, there is no 
further need for the exceptions in Sections (3) and (4). 


d. If a general repealing section be adopted with the Code, the 
statutory offer of judgment procedure should be preserved.** This 
will also preserve the rule of Tullgren v. Karger.** 





* 2WicmorE, EviweNCcE §283a, p. 159. The phrase quoted seems more apt than 
that used in the comment: “charitable or meritorious aid.” 

* Wis. Stat. (1943) $269.02 to $269.04. 

“173 Wis. 288, 181 N.W. 232 (1921). 














PHYSICIAN - PATIENT PRIVILEGE 
KENNETH P. Gruss 


The purpose of this article is to compare the provisions of the 


Wisconsin Statutes! with the rules promulgated by the American 
Law Institute,? to state the reasons for any changes which would 








“Communications to Doctors. No physician or surgeon shall be per- 
mitted to disclose any information he may have acquired in attending any 
patient in a professional character, necessary to enable him professionally 
to serve such patient, except only (1) in trials for homicide when the dis- 
closure relates directly to the fact or immediate circumstances of the homi- 
cide, (2) in all lunacy inquiries, (3) in actions, civil or criminal, against 
the physician for malpractice, (4) with the express consent of the patient, 
or in case of his death or disability, of his personal representative or other 
person authorized to sue for personal injury or of the beneficiary of an 
insurance policy on his life, health, or physical condition.” 


* The Model Code of Evidence adopted and promulgated by the American Law 
Institute on May 15, 1942, contains the following rules with reference to the 
physician-patient privilege: 

RULE 220. Physician-Patient. Privilege; Definitions. 


“As used in Rules 221 to 223, 


(a) ‘patient’ means a person who, for the sole purpose of securing preventive, 
palliative, or curative treatment, or a diagnosis preliminary to such treat- 
ment, of his physical or mental condition, consults a physician, or submits 


to an examination by a physician; 


(b) ‘physician’ means a person authorized or reasonably believed by the pa- 
tient to be authorized, to practice medicine in the state or jurisdiction in 


which the consultation or examination takes place; 
(c 


~~ 


the person representative of a deceased patient; 
(d 


~~ 


pose for which it is transmitted. 


Comment: 
The definitions in this rule are analogous to those in Rule 209. Clause (c) 
makes the guardian of the person of an incompetent patient a holder of the 
privilege, because the privilege is created to protect the health of the patient and 
has no relation to his interests in property. 

RULE 221. Communication Between Physician and Patient. 
Subject to Rules 222, 223 and 231, a person, whether or not a party, has a 
privilege in a civil action or in a prosecution for a misdemeanor to refuse to 
disclose, and to prevent a witness from disclosing, a communication, if he claims 
the privilege and the judge finds that 
(a) The communication was a confidential communication between patient 


and physician, and, 









‘The physician-patient privilege is created by Section 325.21 of the Wisconsin 
Statutes, which is as follows: 


‘holder of the privilege’ means the patient while alive and not under 
guardianship or the guardian of the person of an incompetent patient, or 


‘confidential communication between physician and patient’ means such 
information transmitted between physician and patient, including informa- 
tion obtained by an examination of the patient, as is transmitted in con- 
fidence and by a means which, so far as the patient is aware, discloses 
the information to no third persons other than those reasonably necessary 
for the transmission of the information or the accomplishment of the pur- 
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(b) the patient or the physician reasonably believed the communication to be 
necessary or helpful to enable the physician to make a diagnosis of the 
condition of the patient or to prescribe or render treatment therefor, and 

(c) the witness 

(i) is the holder of the privilege, or 

(ii) at the time of the communication was the physician or a person to 
whom disclosure was made because reasonably necessary for the 
transmission of the communication or for the accomplishment of the 
purpose for which it was transmitted, or 

(iii) is any other person who obtained knowledge or possession of the 
communication as the result of an intentional breach of the physi- 
cian’s duty of nondisclosure by the physician or his agent or servant, 
and 

(d) the claimant is the holder of the privilege or a person authorized to claim 
the privilege for him. 

Comment: 

The common law recognized no privilege for communications between physician 
and patient. A majority of states have created such a privilege by statute. The 
statutes are of varying terms and are inharmoniously interpreted. The provisions 
of this Rule are analogous to those of Rule 210. 

RULE 222. Physician-Patient Privilege; Communication in Aid of Crime or Tort. 

No person has a privilege under Rule 221 if the judge finds that sufficient evi- 
dence, aside from the communication, has been introduced to warrant a finding 
that the services of the physician were sought or obtained to enable or aid anyone 
to commit or to plan to commit a crime or a tort, or to escape detection or 
apprehension after the commission of a crime or a tort. 

Comment: 

The policy supporting the privilege cannot prevail where the consultation was 
for the purpose of enabling anyone to commit a crime or a civil wrong, or to 
avoid the consequences of such conduct. It may be important to provide medical 
aid to wrongdoers, but not at the price of encouraging illegal conduct. Analogous 
provisions are found in Rules 212 and 217. 

RULE 223. Physician-Patient Privilege; Limitation and Termination. 

(1) A privilege under Rule 221 as to a communication is terminated if the 
judge finds that any person while a holder of the privilege has caused the physi- 
cian or any agent or servant of the physician to testify in any action to any 
matter of which the physician or his agent or servant gained knowledge through 
the communication. 

(2) There is no privilege under Rule 221 as to any relevant communication 
between the patient and his physician 

(a) upon an issue of the patient’s condition in an action to commit him or 
otherwise place him under the control of another or others because of 
alleged mental incompetence, or in an action in which the patient seeks 
to establish his competence or in an action to recover damages on account 
of conduct of the patient which constitutes a criminal offense other than 
a misdemeanor, or 

(b) upon an issue as to the validity of a document as a will of the patient, or 

(c) upon an issue between parties claiming by testate or intestate succession 
from a deceased patient. 

(3) There is no privilege under Rule 221 in an action in which the condition 
oi the patient is an element or factor of the claim or defense of the patient or of 
any party claiming through or under the patient or claiming as a beneficiary of 
the patient through a contract to which the patient is or was a party. 

(4) There is no privilege under Rule 221 as to information which the physician 
or the patient is required to report to a public official or as to information required 
to be recorded in a public office, unless the statute requiring the report or record 
specifically provides that the information shall not be disclosed. 

Comment: 

Paragraphs (1), (3) and (4) have for their object the prevention of the use 

of the privilege to suppress persuasive evidence after the legitimate purpose of the 
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be made by the adoption of the Code of Evidence in Wisconsin and 
to comment upon the desirability of the particular changes in the 
rules of evidence with reference to the physician-patient privilege. 

Rule 222 (ii) is an extension of the privilege as compared with 
the rule in Wisconsin. In Prudential Insurance Company v. Kozlow- 
ski,? our supreme court held that the statute did not disqualify a nurse 
in a hospital from testifying as to a history received from the patient 
on admission to the hospital, nor an x-ray technician from testifying 
as to an x-ray made by him at the direction of the attending physi- 
cian. Such testimony would be privileged under the Model Code. 
The present practice in the offices of busy physicians is to have his- 
tories taken by nurses or technicians before the patient sees the 
physician. Full disclosure under such circumstances is as necessary 
as it would be if the physician were taking the history. The basis for 
extension of the privilege to such communications is as sound as it 
would be in the event the doctor took the history. 





privilege has been frustrated by the conduct of the patient or his representative 
or by compliance with a governmental mandate having its source in a superior 
public policy. Clauses (b) and (c) of Paragraph (2) have their counterpart in 
Rule 213 (2) (a) and (b). Clause (a) of Paragraph 2 is dictated by the necessity 
of fullest disclosure in criminal prosecutions for serious offenses and in cases where 
control of the patient on account of mental incompetence is in issue. 

RULE 233. Comment and Inference as to Allowance of Privilege. 

If a privilege to refuse to disclose, or a privilege to prevent another from dis- 
closing, a matter is claimed and allowed, the judge and counsel may comment 
thereon, and the trier of fact may draw all reasonable inferences therefrom. 
Comment: 

This rule is the subject of sharp conflict in the authorities. Where a party to 
the action claims a privilege and thereby excludes relevant matter, it is impossible 
to prevent the trier of fact from drawing unfavorable inferences against him. 
A party’s privilege is of great practical importance only where the exclusion of 
the privileged matter will keep the issue from the trier of fact, and in such a case 
the rule is inapplicable. The lessening of the value of the privilege by allowing 
comment on its claim by a party is therefore comparatively slight. 

When a witness, other than a party, claims a privilege, the party desiring the 
answer may take one of two positions: (1) that the witness is falsely trying to 
aid the opponent by giving the jury the impression that the answer would be 
unfavorable to the witness but not to the opponent, or (2) that the answer would 
injure the opponent. In either event there can be no weighty objection on the 
ground that the comment will lessen the value of the privilege. No rights or 
duties of the witness are to be adjudicated; the comment can do him no harm 
in the action. The one objection which the opposing party might make is that 
the claim of privilege shuts off all possibility of inquiry into the validity or 
invalidity of the claim. By further examination he might develop facts which 
would destroy all basis for the argument. He has no means of testing the truth 
of the inference, as he would have if the witness testified directly to the inferred 
fact. This is to say that some of the objections applicable to hearsay are appli- 
cable to the comment. If hearsay statements by persons whose direct testimony is 
unavailable are to be received, then the comment should be permitted. 

*226 Wis. 641, 276 N.W. 300 (1938). 
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The Model Code would eliminate the privilege in all cases where 
the services of the physician were sought or obtained to enable or 
aid anyone to commit or to plan to commit a crime or a tort or to 
escape detection or apprehension after the commission of a crime or 
a tort; the only provision in our statute referring to crimes or torts 
is the exception that the privilege does not apply “in trials for homi- 
cide when the disclosure relates directly to the immediate circum- 
stances of the homicide.” 

The policy supporting the privilege referred to in the comment 
under Rule 222 of the Model Code is the protection of the public 
health by assuring the patient that nothing revealed to or learned by 
the physician will be disclosed. This policy is based on the assump- 
tion that if the patient believed matters as to his health were to be 
revealed, he would not disclose such matters to his physician and that 
the public health would suffer. Mr. Morgan, reporter for the Ameri- 
can Law Institute on the Model Code of Evidence, expresses doubt 
as to the soundness of the reasoning on which the policy is based, and 
the writer agrees that it is very doubtful that a patient seeking medi- 
cal treatment would fail to disclose information as to his physical 
condition simply on the assumption that the doctor might later testify . 
in court as to those matters. Under our statute, a physician would 
not be permitted to testify that a patient who had been shot while 
committing a robbery came to him for treatment immediately after 
the robbery and stated that the .38 calibre bullet which he asked the 
doctor to remove was a bullet from the gun of a policeman who 
had shot him as he was leaving the scene of his crime. It would cer- 
tainly seem that considerations of safety should outweigh any argu- 
ment that could be made in favor of protecting the robber’s health 
under such or similar circumstances. It is to be noted that while the 
rule refers to crime, which by definition would include a misdemeanor, 
Rule 221 makes it plain that it was not the intention in drafting the 
Model Code to eliminate the privilege in prosecutions for misde- 
meanors. No reason can be seen by the writer why this rule should 
not be adopted in Wisconsin in its entirety. 

Another point at which the Model Code differs from our statute 
is the provision in Rule 223 (2) (b) that the privilege does not 
apply to cases where there is an issue as to the validity of a docu- 
ment as a will of the patient or (c) upon an issue between parties 
claiming by testate or intestate succession from a deceased patient. 
There is no such exception in the Wisconsin Statute and, of course, 
it! many cases the privilege is necessarily waived where the testimony 
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of an attending physician is required to prove, for instance, the com- 
petency of a testator. The objection that a patient’s private commu- 
nications to his doctor should not be made public certainly has more 
validity where someone is claiming through the patient than where 
the patient himself brings his physical condition into litigation. As 
Mr. Morgan states in the Foreword to the Model Code, the physican- 
patient privilege, which was originally a privilege of the physician 
not to disclose information he obtained from his patients because the 
code of ethics of a gentleman and a professional man forbade such 
disclosure, is now considered the privilege of the patient not to dis- 
close or permit disclosure of information obtained from him in the 
physician-patient relationship. In view of that situation, the writer 
feels that there is some basis for finding fault with the rule which 
eliminates the privilege after the patient’s death. 

Section (3) of Rule 223 is another exception to the privilege rule 
which is not contained in the Wisconsin statute. The Model Code 
does not permit a claimant or defendant, where his physical condition 
is an element or factor of his claim or defense, to claim that com- 
munications to his physician are privileged. There is certainly a 
sound basis for elimination of the privilege where a patient makes 
a public issue of his physical condition. There is no rational basis for 
the suppression of information which may be the only information 
leading to the truth as to such an issue. 

The Supreme Court of Wisconsin has been careful not to extend 
the privilege beyond the plain wording of the statute. In Will of 
Bruendl* it was stated that as the restrictions of the statute “are in 
derogation of the common law, it is for the courts only to enforce 
such as have been imposed and not others which the legislature has 
omitted.”” The privilege has been held to be waived as to all physi- 
cians where it has been waived as to one.® Wisconsin has eliminated 
the privilege with reference to matters brought into issue by the 
applicant’s claim in workmen’s compensation cases by Section 102.13 
which provides: “Any physician having attended an employee may 
be required to testify before the Commission when it shall so direct.” 
If such a rule is sound in workmen’s compensation cases, it is sound 
in an automobile accident case where the claim for damages is based 
on the patient’s claim that he has sustained certain physical injuries 
as the result of an automobile collision. 





*102 Wis. 45, 78 N.W. 169 (1899). 
*Cretney v. Woodman Accident Company, 196 Wis. 29, 219 N.W. 448 (1928). 
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Subsection (2) (4) of Rule 223 is another variation from the 
Wisconsin statute. In Wisconsin, physicians are required to report 
venereal disease, tuberculosis and contagious diseases to the public 
authorities. The physican-patient privilege with reference to confi- 
dential communications is retained to a large extent in spite of the 
requirement that the disease be reported. 

In Section 143.07 (7) of the Wisconsin Statutes it is provided 
that the presence of a venereal disease and the date from which treat- 
ment was neglected by the patient shall cease to be privileged in any 
court of record where the patient does not follow the requirement of 
that statute that he submit to treatment for the disease. 

The statutes requiring reports of tuberculosis® and of contagious 
and communicable diseases’ have no provisions under which the 
privilege would be lost by the patient. So many cases arise where it 
would be for the greater benefit of the general public to have full 
information as to the condition of a patient suffering from a contagi- 
ous or a venereal disease that no fault can be found with the elimina- 
tion of the privilege in those cases. The rights of the general public 
to be protected from loathsome or contagious diseases should offset 
any delicate feelings of the patient with reference to disclosure of his 
physical condition. 


Rule 233 expressly provides that the judge or counsel may com- 
ment upon refusal to disclose because of a privilege. This rule works 
no particular change in Wisconsin where it has been the practice in 
actual litigation for lawyers to comment upon the failure of a patient 
te permit his physician to disclose any fact with reference to his 
physical condition. 


* Wis. Stat. (1943) §143.06. 
* Wis. Stat. (1932) §143.04. 





HEARSAY—DEFINITIONS AND EXCEPTION FOR 
DECLARATIONS OF SUBJECTIVE CONDITIONS 


GLEN H. BELL 


INTRODUCTION 


The basic concepts of the hearsay rule are preserved by the Ameri- 
can Law Institute’s Model Code of Evidence, but, nevertheless, the 
Code’s treatment of the rule probably represents its greatest de- 
parture from the common law. After excluding hearsay generally 
by Rule 502, the Code sets forth twenty-eight exceptions to the gen- 
eral rule of exclusion, the first of which represents a fundamental 
change, for it admits hearsay declarations generally if the original 
declarant is unavailable as a witness or if he is present at the trial 
and subject to cross-examination. After stating this new broad and 
liberal rule of admissibility, the Code proceeds to preserve presently 
existing exceptions to the hearsay rule which admit hearsay evidence 
in many circumstances without proof of the unavailability of the 
original declarant. 

In passing it may be observed that the Code treatment of hearsay 
is an acknowledgment of a rebellion against the hearsay rule, which 
is particularly evident in the rules of procedure followed by various 
administrative tribunals. In many states, statutes specifically auth- 
orize the admission of hearsay evidence in administrative proceed- 
ings, before commissions and other agencies, which exercise powers 
and follow procedures quite similar to our courts. Such tribunals 
almost universally admit hearsay evidence more freely than courts, 
although they are frequently presided over by officials who are not 
members of the bar and who have had more limited experience than 
judges in evaluating different types of evidence. 





*The following provision contained in the new Wisconsin Uniform Adminis- 
trative Procedure Act adopted as Chapter 375, Laws of 1943, illustrates this legis- 
lative tendency: 

Section 227.10 Evidence and official notice. In contested cases: 

(1) Agencies shall not be bound by common law or statutory rules of 
evidence. They shall admit all testimony having reasonable probative value, 
but shall exclude immaterial, irrelevant or unduly repetitious testimony. 
They shall give effect to the rules of privilege recognized by law. Basic 
principles of relevancy, materiality and probative force, as recognized in 
equitable proceedings, shall govern the proof of all questions of fact. 
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No introductory remarks about the hearsay rule should fail to 
note that the multitude of exceptions to the general rule excluding 
hearsay grew up during different periods of time as separate and 
unrelated rules which had to be created piecemeal to satisfy particuiar 
necessities. Efforts of courts to find some threads of consistency in 
the conglomerate exceptions are comparatively recent, and have pro- 
duced some senseless distinctions. Whether the hearsay rule sprang 
from the jury system at the time witnesses were first being called to 
tell just what they knew themselves for the purpose of assisting the 
investigating and informed juries of the time, or whether the rule is 
but a natural outgrowth of our adversary system of conducting trials 
—a point upon which eminent authorities disagree—the necessity for 
admitting certain types of hearsay has always been acute, and has 
compelled the development of the multitudinous exceptions, which 
courts have generally justified as founded on circumstances or pro- 
cedures which guarantee some degree of trustworthiness. But the 
degree of trustworthiness required of any particular type of hearsay 
before it is considered fit to be admitted in court seems to vary with 
the necessity for resorting to that particular type of evidence. Under 
these circumstances, bearing in mind the independent development of 
the exceptions, it is not surprising that each exception became re- 
duced to a rather set formula, and that the various formulas are not 
particularly consistent. 

One high-water mark in a case involving hearsay evidence was 
Lord Coleridge’s startling statement in 1838 that “the question seems 
to me based on the fallacy, that whatever is morally convincing, and 
whatever reasonable beings would form their judgments and act upon, 
may be submitted to a jury.”™ It is small wonder that early-day 
safeguards which were intended to furnish protection against evi- 
dence which is “morally convincing” and which “reasonable beings 
would form their judgments and act upon” resulted in many excep- 
tions to the rule which were actually grounded upon expediency and 
then justified upon the best arguments available to the courts. 

This illogical development, and the continued inconsistencies in 
the exceptions to the hearsay rule and in their application, have long 
caused agitation for reform, and have resulted in some special legis- 
lation, such as the Massachusetts statute and the many special laws 
regulating administrative procedures. The Model Code approaches 
the problem in a practical way. The unavailability of the original 


* Wright v. Doe d. Tatham, House of Lords, 5 Clark & Finnely, 670 (1838). 
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declarant is recognized in all situations as the necessity for admitting 
his declaration. On the other hand, the Code also recognizes that 
reasonable accuracy in repetition is essential. That is the aim of the 
Code provisions which prohibit the declaration from traveling too 
devious a route through several mouths, before it is offered in court. 
Rule 503, which is the general exception in the code, admits declara- 
tions based on personal perception of the declarant, which are given 
at the trial by a witness who has first hand knowledge of the declara- 
tion. These requirements of the rule supply a general and uniform 
guarantee of trustworthiness, no matter how great or how small may 
be the necessity for admitting the hearsay. 


DEFINITIONS 


It is important to note that the Model Code attaches precise mean- 
ings to the words and phrases which it uses. This is true of the defi- 
nitions relating to hearsay, which are also complicated somewhat by 
the adoption of terminology which has no present general acceptance. 
Consequently, it is necessary to examine these definitions rather care- 
fully before considering the rules governing the admission and ex- 
clusion of hearsay evidence. 

Rule 501 reads as follows: 


(1) A statement includes both conduct found by the judge 
to have been intended by the person making the statement to 
operate as an assertion by him and conduct of which evidence 
is offered for a purpose requiring an assumption that it was so 
intended. 


(2) A hearsay statement is a statement of which evidence is 
offered as tending to prove the truth of the matter intended to 
be asserted or assumed to be so intended except a statement 
made by a witness in the process of testifying at the present 
trial or contained in a deposition or other record of testimony 
taken and recorded pursuant to law for use at the present trial. 


(3) A hearsay declaration is a hearsay statement which if 
made in the process of testifying at the present trial would be 
admissible and would not itself be a hearsay statement. 


(4) A declarant is a person who makes a hearsay statement 
or a hearsay declaration. 


(5) The matter declared is the matter which the declarant 
intended to assert, or is assumed to have intended to assert, 
in a hearsay statement or hearsay declaration. 
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(6) Hearsay evidence is evidence of a hearsay statement or 
of a hearsay declaration. 
Rule 1 (4) defines conduct as: “ ‘Conduct’ includes all active 
and passive behavior, both verbal and non-verbal.” 


It may first be noted that under definitions 501 (1) and 1 (4) 
a statement is defined as including both verbal and non-verbal be- 
havior, both active and passive, if found by the judge to have been 
intended to operate as an assertion, or if offered with the assumption 
that it was so intended. A standard example used by Mr. Morgan in 
his comments on the Code is the flight of a person from the scene of 
a crime which has just been committed. If the judge finds that by 
his flight the person intended to assert that he committed the crime, 
his flight is a statement under the definition just given. On the other 
hand, if the evidence of the flight is offered by the prosecution to 
establish that the person who fled was trying to shield the defendant 
by drawing attention to himself, then the flight also is a statement 
under the definition, as it is offered to prove a fact which requires 
an assumption that the individual who fled intended that his flight 
should be interpreted as an admission of guilt. The person’s action 
in fleeing the scene of the crime may also, of course, be offered as 
circumstantial evidence of the fact that he committed the crime, even 


though he did not intend his flight to evidence his guilt. Such circum- 
stantial use of his conduct would not amount to a “statement” on his 


part. 
From the foregoing it is apparent that the Model Code definitely 


includes behavior in its concept of hearsay. 

Any statement of which evidence is offered to prove the truth of 
the matter asserted, is included in the definition of a hearsay state- 
ment. (The definition, however, excludes statements made at the 
present trial or reduced to record form in a deposition or other man- 
ner for use at the present trial.) Thus, the Code definition of a 
hearsay statement involves no departure from present concepts. For 
example, a statement by A that he saw John Smith in the city yes- 
terday, is a hearsay statement if offered to prove that A did see John 
Smith in town yesterday as he asserted. On the other hand, if the 
statement is offered simply to prove that A knows John Smith, its 
use is not hearsay, as it matters not whether he saw him yesterday or 
last week, or whether he met him in the city or some other place. 

A hearsay declaration is defined as a hearsay statement, which, if 
made in the process of testifying at the present trial, would be admis- 
sible and would not be a hearsay statement. Thus, a hearsay declara- 

















May] .. A CODE OF EVIDENCE FOR WISCONSIN 419 


tion is what is sometimes now referred to as first degree hearsay. 
For example, if a witness testifies that A stated to the witness that 
B had told him (A) that-he (B) had seen X shoot Y, the witness’ 
statement would be a hearsay statement if offered to prove that X 
shot Y, but would not be a hearsay declaration bceause A’s statement 
was based on hearsay. On the other hand, if .4 were the witness, the 
statement would be a hearsay declaration under the definition in Rule 
501 (3). This distinction must be borne in mind, as the rule relaxing 
the admission of hearsay, Rule 503, relates only to hearsay declara- 
tions, and not to hearsay statements or hearsay evidence generally, 
which is defined to include both hearsay statements and hearsay 
declarations. 

It is at once apparent that the definitions relating to hearsay are 
exact, and that the pertinent terms are used precisely in the many 
rules in the Code which deal with the admission and exclusion of 
hearsay evidence. Consequently, a careful study of Rule 501 and a 
thorough understanding of the exact meaning accorded to the words 
defined, are necessary preliminary steps to a consideration of the 
Code’s new basis of exceptions to the general rule excluding hearsay 
evidence. 


DECLARATIONS OF A STATE OF MIND, EMOTION 
or PuysicaAL SENSATION 


Rule 513 recognizes and limits a present exception to the hearsay 
rule which has tended toward at least as complete destruction of the 
rule itself, as we find in the broad exception contained in Rule 503. 

Rule 513 reads: 


Evidence of a hearsay declaration of declarant’s existing 
state of mind, emotion or physical sensation, other than a 
declaration by a declarant, available but not present for cross- 
examination, stating his memory or belief of a fact when 
offered as tending to prove the fact remembered or believed, is 
admissible unless 


(a) the judge finds that the declarant made the declaration 
in bad faith, or 


(b) the evidence is offered as tending to show a fact which 
caused the declarant to have the state of mind, emotion 
or physical sensation, and the judge finds that the de- 
clarant had no personal knowledge of that fact. 


Generally speaking, with the possible exception of the state of 
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mind called memory, this rule is now quite tniversally accepted with 
some limitations, such as the one which sprang from the uncertain 
language in Barber v. Merriam,’ referred to below. The general 
exception as it is now recognized is interesting from a theoretical 
point of view in that the necessity for its application in most cases is 
nothing more compelling than the relative value of the hearsay evi- 
dence. It is considered that a contemporaneous statement of pain, 
emotion, intent, etc., is more trustworthy than a later statement made 
after the sensation or mental state has ceased to exist. The right to 
cross-examine the witness at the trial is not considered to outweigh 
the inaccuracies which may arise from a faulty memory and the 
possible interest of the witness. Consequently, the hearsay involved 
in this exception is actually preferred to testimony based on memory 
offered at the trial and subject to the full protection of cross- 
examination. 

The case of Barber v. Merriam,’ referred to above, dealt with the 
right of a physician to testify to details of past symptoms related to 
the physician by a patient. A majority of our courts has construed 
the decision as limiting the exception solely to statements made to a 
physician for the purpose of receiving treatment, and as preventing 
a layman from testifying to any statements of physical condition 
made by another person other than spontaneous exclamations of pain. 
Wisconsin apparently has followed this doctrine.‘ Some courts, how- 
ever, have construed the Barber Case as applying only to cases in 
which the patient has detailed his past symptoms. Such courts permit 
laymen to testify to another’s statements of present symptoms, but 
limit the repetition of statements of past symptoms to a physician 
to whom the patient has gone for treatment. A generally recognized 
qualification is that not even a physician can relate a patient’s state- 
ments of symptoms if the physician was employed for the purpose of 
testifying at a trial.» This exception to the hearsay rule is one of 
those which has been crippled by judicial decisions, and one which 
is not uniformly treated by courts of different states. 

The Model Code, Rule 513, treats statements of physical sensation 
on the same plane as statements of mental condition or emotion. 






































* Barber v. Merriam, 11 All. 322 (1865). 
* Barber v. Merriam, 11 All. 322 (1865). 
*Black v. Milwaukee Street Ry. Co., 89 Wis. 371, 61 N.W. 1101 (1895) ; 
Quaife v. Ry. Co., 48 Wis. 513, 4 N.W. 668 (1880) ; Keller v. Gillman, 93 Wis. 9, 
66 N.W. 800 (1896); Ready v. Hafeman, 239 Wis. 1, 300 N.W. 180 (1941). 

* Abbott v. Heath, 84 Wis. 314, 54 N.W. 574 (1893) ; Stone v. Chicago, St. Paul, 
Minneapolis & Omaha R. R. Co., 88 Wis. 98, 59 N.W. 457 (1894). 
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Statements of present pain are admitted under Rule 513, no matter 
whether made to a physician or to a layman, but statements of past 
symptoms are not admitted even if made to a physician for the pur- 
pose of treatment, if the declarant is available. If the declarant is 
unavailable, such statements are, of course, admissible under Rule 
503 (a). 

The history of statements evidencing a state of mind is rather 
interesting. Intent, motive, plan, etc. may be either independently 
material or evidence of some other fact which it is necessary to prove. 
For instance, the statement by a man that he is going to Milwaukee 
where he will live permanently, is independently material on the 
question of his change of domicile; but the statement is circumstan- 
tia! evidence of the fact that he is the person who signed his name on 
a Milwaukee hotel register the day following that on which the state- 
ment was made. Apparently, the exception relating to the admission 
of declarations of a state of mind was intended in its inception to 
cover only situations in which a mental state was independently 
material. A contemporary statement of such mental state was con- 
sidered to be so reliable that it was admitted in evidence even if the 
declarant was available as a witness. From this beginning the excep- 
tion developed and expanded to permit the use of a statement of a 
present intention as circumstantial evidence that the intention was 
later carried out. 

The Hillmon Case,® decided by the Supreme Court of the United 
States, involved two letters from a Mr. Walter which stated his 
intention to go on a trip through Kansas and Colorado. These letters 
were offered as evidence that a body found at Crooked Creek, Kansas, 
was Walter’s, and the Court decided that the letters were proper 
evidence of that fact. Here a statement of intention to do an act 
was taken as evidence that the act was later done. Statements of 
intention to commit suicide, or to support a parent or relative in the 
future, similarly come within this rule. 

It is only a step from these cases, which use intention to prove 
a future fact, to use a present state of mind to prove a past fact. 
This was done in the English case of Lloyd v. Powell Duffryn Steam 
Coal Co., Ltd.," which involved a proceeding under a compensation 
act for support of an illegitimate child of a deceased workman. It 
was, of course, necessary to prove paternity. Evidence of statements 





* Mutual Life Insurance Co. v. Hillman, 145 U.S. 285, 12 Sup. Ct. 909 (1892). 
"House of Lords, L.R. (’14) App. Cas. 733 (1914). 
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of the deceased workman to the effect that he acknowledged the 
paternity of the child and promised to marry the mother before the 
child should be born, were received in evidence. Various views of 
the problem involved were taken by the courts through which the case 
passed, but the House of Lords held that the evidence was admissible 
on the ground that it evidenced a state of mind from which the infer- 
ence could be drawn that the child would have been a lawful de- 
pendent of the deceased workman. The inference was from the state 
of mind to the antecedent facts which caused the state of mind. It 
seems to the writer that this case very nearly destroys the hearsay 
rule. It can hardly be said that a statement of the deceased workman 
to the effect that “I am the father of the expected child” would be 
any less reliable than the inference which could be drawn from his 
statements of intention to marry the mother. Practically, it seems to 
make little difference whether the statement is of the past fact directly, 
or of a state of mind from which the past fact can be inferred. The 
ordinary layman would think that the direct statement would be more 
reliable than the inference to be drawn from some indirect remark. 

However the Lloyd Case is considered, it is but a short step from 
that case to a direct statement of memory as a present state of mind. 
The next step, of course, is a simple statement of the past fact with- 
out any reference to memory. For example, a witness may state 
“IT remember that I saw John shoot Joe.” The ordinary witness, 
intending te state exactly the same thing, would simply say, “I saw 
John shoot Joe.” 

The tendency, just noted, to permit this exception relating to state 
of mind to completely destroy the hearsay rule by extending the 
exception to memory, was checked in the United States by the 
Shepard Case.* In that case a woman on her deathbed testified: “Dr. 
Shepard has poisoned me.” The testimony was offered as a dying 
declaration, but it was held inadmissible as such. The court then 
discussed the possibility of receiving the evidence under the rule 
relating to statements evidencing a state of mind, and also ruled out 
that contention, drawing a distinction between the testimony of 
memory, which looks to the past, and the testimony of intention, 
which looks to the future. The Hillmon Case was cited as the limit 
beyond which the court would not go. Thus, the bringing of memory 
within the exception was quite effectively checked in this country, for 
at least the time being. 








* Shepard v. United States, 290 U.S. 96, 54 Sup. Ct. 22 (1933). 
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It will be noted that Rule 513 limits the exception in line with the 
Shepard Case, as there is omitted from Rule 513 any declaration 
stating the declarant’s “memory or belief of a fact when offered as 
tending to prove the fact remembered or believed.” On the other 
hand, a remembered fact may be presented under Rule 513 when it 
is to be used circumstantially as in the Lloyd Case, discussed above. 

While Rule 513 is limited to the extent just noted, it should be 
borne in mind that any hearsay declaration of a remembered fact 
would be admissible under Rule 503 if the declarant were unavailable 
as a witness. All of the special exceptions to the hearsay rule which 
are dealt with separately in the Model Code, including those incor- 
porated in Rule 513, are necessarily relegated to a comparatively 
minor position by the broad exception embodied in Rule 503. 

In closing this discussion it may be well to point out that some 
authorities believe that the exception just discussed should be limited 
to its original purpose of letting in statements of state of mind or 
emotion only when such state of mind or emotion is independently 
relevant and must be proven, such as an intention to maintain a par- 
ticular residence in cases involving domicile. However, the present 
tendency to relax rules of evidence, led by administrative agencies, 
is generally carried forward in the Model Code, and it is not sur- 
prising that the presently recognized exceptions relating to declara- 
tions of state of mind, emotion and physical sensation, were incor- 
porated in the Code and made uniform in their application by Rule 
513. 











SOME ASPECTS OF THE HEARSAY RULE 


Epwin ConraD 


INTRODUCTION 


The Anglo-American system of trial procedure is based upon the 
adversary theory of litigation. Essentially the control of the litiga- 
tion is in the parties to the action. The court sits as an umpire to 
whom an appeal is made for a decision after the actors furnished by 
the adversaries have faithfully performed in the interests of their 
sponsors.' The court itself is charged with no independent duty of 
investigation to determine the actual facts. Some rules of evidence 
seem designed to protect the rights of the parties rather than to pro- 
tect the tribunal from making a false finding. The adversary system 
is not an investigative but a contentious system. 

The great advances in science within the past few centuries have 
fostered the desire to seek the truth at all costs. The scientific ap- 
proach is based upon fact finding, unhampered by technical rules of 
evidence. All evidence bearing upon the matter under investigation 

_ is considered. The probative weakness of any particular evidence is 
determined in reaching any ultimate conclusion. The scientific or 
investigative system is, therefore, the goal of all those who would 
nurture the advancement and progression of jurisprudence. 

Many of the rules of evidence now in existence seek their origins 
in the days of the common law. In many instances they owe their 
present existence solely to precedent, and not to intrinsic merit. 

The American Law Institute’s Model Code of Evidence? is a 
forward step in the movement to liberalize the rules of evidence in 
light of the facts which have been developed in modern times. In 
the field of hearsay evidence, it is especially progressive. In the 
words of Professor Edmund M. Morgan, the Reporter, 


“These examples of what might happen in an ordinary case 
are sufficient to indicate that the present law as to hearsay is a 


‘Amertcan Law Institute, Cope oF EvipeNce (1942) 218. 
* American Law Instrrute, Cope or Evipence (1942). 
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conglomeration of inconsistencies due to the application of 
competing theories haphazardly applied.”* 

“Consequently, it is in the chapter on Hearsay that the 
Code departs most widely from the common law.”* 


Generally there is a belief that hearsay evidence has no probative 
value and that this is the principal reason for its exclusion. But hear- 
say evidence, in some cases, may be relevant. By way of illustra- 
tion, if A is on trial for murder, a statement by W that X, now de- 
ceased, stated to W that he saw A kill the victim, is ordinarily in- 
admissible. In the absence of specific objection to such testimony, 
it would be relevant and could be considered by the jury. Of course, 
such hearsay testimony would have far less weight than that adduced 
by eye witnesses to the homicide. In other words, hearsay evidence 
is not worthless but in many instances has definite probative force. 

Why should such evidence be excluded? The fact that the de- 
clarant was never put under oath is given as a reason in some in- 
stances. The Wisconsin Supreme Court has also excluded such 
testimony on the ground that the declarants were available and could 
be produced in court for cross-examination.*® This is an application 
of the best evidence rule. However, as indicated in Illinois Steel Co. 
v. Muza,’ the Wisconsin Supreme Court adheres to the view that 
lack of opportunity for cross-examination is the real basis for exclud- 
ing hearsay evidence. 


II 
Tue Hearsay RuLeE 


The Code proposes the adoption of Rule 502° on the subject of 
hearsay evidence : 


“Hearsay evidence is inadmissible except as stated in Rules 
503 to 530.” 


This is but a restatement of the general rule of law regarding 
the admissibility of hearsay evidence. There can be no dispute about 








* [bid. 46. 

* Ibid. 47. 

* Bates v. Ableman, 13 Wis. 644 (1861); Will of Porter, 178 Wis. 556, 190 N.W. 
473 (1922). : 

* McGoon v. Irvin, 1 Pinn. (Wis.) 526 (1845); Gerhardt v. Swaty, 57 Wis. 24, 
14 N.W. 851 (1883); Cohen v. Stein, 61 Wis. 508, 21 N.W. 514 (1884) ; Seefeld v. 
Chicago, M., St. P. R. Co., 67 Wis. 96, 29 N.W. 904 (1886). 

7164 Wis. 247, 159 N.W. 908 (1916). 
* AMERICAN Law INstitUTE Cope oF Evmence (1942) 231, Rule 502. 
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such rule. Its adoption as a general proposition would not effect any 
change in our law. The real controversy would arise with reference 
to the exceptions to the hearsay rule. The Code has formulated these 
exceptions into 28 different types.® Some of these are radical de- 
partures from existing law. It is not the purpose of this article to 
analyze these exceptions to the hearsay rule, as these are to be 
covered in succeeding articles on the subject, although two of these 
exceptions, namely, Rules 503, 530, will be discussed below. 

The Wisconsin Supreme Court has tenaciously adhered to the 
doctrine that hearsay evidence is generally inadmissible, upon proper 
objection, unless it falls within one of the exceptions recognized by 
this jurisdiction.’ 





* Ibid. 231-295, Rules 503-530. 

*McGoon v. Irvin, 1 Pinn. 526 (Wis., 1845); Persons v. Burdick, 6 Wis. 
63 (1858); Bates v. Ableman, 13 Wis. 644 (1861); Young v. Miles, 20 Wis. 615 
(1866) ; Mehlberg v. Tisher, 24 Wis. 607 (1869); Du Pont v. Davis, 30 Wis. 170 
(1872) ; Herman v. Mason, 37 Wis. 273 (1875); Saveland v. Green, 40 Wis. 431 
(1876) ; Shirland v. Monitor Iron Works Company, 41 Wis. 162 (1876) ; McCart- 
ney v. Hubbell, 52 Wis. 360, 9 N.W. 61 (1881) ; Gerhardt v. Swaty, 57 Wis. 24, 14 
N.W. 851 (1883); Cohen v. Stein, 61 Wis. 508, 21 N.W. 514 (1884); McLimans 
v. The City of Lancaster, 63 Wis. 596, 23 N.W. 684 (1885); Anderson v. Fetzer, 
75 Wis. 562, 44 N.W. 838 (1890) ; Ehrlinger v. Douglass, 81 Wis. 59, 50 N.W. 1011 
(1891); The Dr. Harter Medicine Co. v. Hopkins, 83 Wis. 309, 53 N.W. 501 
(1892); Befay v. Wheeler, 84 Wis. 135, 53 N.W. 1121 (1893); Murray v. Kluck, 
87 Wis. 566, 59 N.W. 137 (1894); Cadden v. American Steel Barge Co., 88 Wis. 
409, 60 N.W. 800 (1894); Fuller v. Worth, 91 Wis. 406, 64 N.W. 995 (1895); 
Dick v. Equitable Fire and Marine Insurance Co., 92 Wis. 46, 65 N.W. 742 (1896) ; 
Dr. Shoop Family Medicine Co. v. Wernich, 95 Wis. 164, 70 N.W. 160 (1897); 
O’Toole v. State, 105 Wis. 18, 80 N.W. 915 (1899) ; Selleck v. The City of Janes- 
ville, 104 Wis. 570, 80 N.W. 944 (1899); Hildebrand v. Carroll, 106 Wis. 324, 82 
N.W. 145 (1900); Koepke v. Milwaukee, 112 Wis. 475, 88 N.W. 238 (1901); 
New Home S. M. Co. v. Simon, 113 Wis. 267, 89 N.W. 144 (1902); State ex. rel. 
Leonard v. Rosenthal, 123 Wis. 442, 102 N.W. 49 (1905); Manning v. School 
District No. 6, 124 Wis. 84, 102 N.W. 356 (1905); Grotjan v. Rice, 124 Wis. 253, 
102 N.W. 551 (1905); Vagts v. Utman, 125 Wis. 265, 104 N.W. 88 (1905); Earley 
v. Winn, 129 Wis. 291, 109 N.W. 633 (1906); Rohloff v. Aid Ass’n. for Lutherans, 
130 Wis. 61, 109 N.W. 989 (1906); Hamachek v. Duvall, 135 Wis. 108, 115 N.W. 
634 (1908); Andrews v. United States Casualty Co., 154 Wis. 82, 142 N.W. 487 
(1913) ; Salchert v. Reinig, 135 Wis. 194, 115 N.W. 132 (1908); Geuder, Paeschke 
& Frey Co. v. Milwaukee, 147 Wis. 491, 133 N.W. 835 (1911); Will of Klehr, 147 
Wis. 653, 133 N.W. 1105 (1912); Johnson v. Iron River, 149 Wis. 139, 135 N.W. 
$22 (1912); O'Sullivan v. J. S. Stearns Lumber Co., 154 Wis. 467, 143 N.W. 160 
(1913); Lehan v. Chicago & N. W. R. Co., 169 Wis. 327, 172 N.W. 787 (1919); 
Maine v. Maryland Casualty Co., 172 Wis. 350, 178 N.W. 749 (1920); Will of 
Porter, 178 Wis. 556, 190 N.W. 473 (1922); Truelsch v. Miller, 186 Wis. 239, 202 
N.W. 352 (1925) ; Mahoney v. K dy, 188 Wis. 30, 205 N.W. 407 (1925) ; Estate 
of Suckow, 192 Wis. 124, 212 N.W. 280 (1927); Estate of Powell, 206 Wis. 513, 
240 N.W. 122 (1932); Pawlowski v. Eskofski, 209 Wis. 189, 244 N.W. 611 (1932); 
First National Bank v. Naylor, 211 Wis. 225, 247 N.W. 855 (1933); Trustees of 
University Co-operative Co. v. Madison, 233 Wis. 100, 288 N.W. 742 (1939); 
Kowalsky v. Whipkey, 240 Wis. 59, 2 N.W. (2d) 704 (1942); Jacobson v. Bryan, 
244 Wis. 359, 12 N.W. (2d) 789 (1944). 
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Like the Code the Wisconsin rule includes all double and multiple 
hearsay." 

It is uncertain whether the Wisconsin hearsay rule includes con- 
duct intended by the declarant to operate as an assertion. The Code 
places such conduct on the same footing as an assertion or declara- 
tion.’* None of the Wisconsin cases'* examined deals with the ques- 
tion of conduct. 

The Code restates the general rule that evidence, hearsay in its 
nature, may be offered for a purpose which makes the truth or 
falsity of the statement immaterial.’* This principle has also been 
sustained by the Wisconsin Supreme Court. Thus, in Palmer v. 
Smith, plaintiff sued defendant for an assault and battery. The 
facts showed that defendant had recently been married. On the night 
in question the plaintiff and fourteen others went to charivari the 
defendant. The defendant, hearing the crowd, shot through the win- 
dow and injured the plaintiff. Defendant claimed plaintiffs and oth- 
ers joined in a conspiracy to injure him. Plaintiff was then allowed 
to testify that X, a brother of defendant, shortly before the fracas, 
advised plaintiff to make a lot of noise to get the defendant out of 
his home. It was held that the evidence was competent on the ques- 
tion of plaintiff’s intent. Said Justice Kerwin: “The truth of the 
statement of defendant’s brother was not the material point, but the 
fact that such statement was made about the time of the charivari.” 
A similar conclusion was reached in McDermott v. Jackson,’® and 
Hall v. Stevens." 

There should be no objection to the adoption of Rule 502 as a 
general proposition. The only serious dispute would arise as to what 
exceptions to the hearsay rule, as promulgated by the Code, should 
be recognized in Wisconsin. 


III 
HEARSAY DECLARATION 


The most radical departure from the common law rules of evi- 
dence appears to be Rule 503'* of the Code, which provides: 








"State ex rel Leonard v. Rosenthal, 123 Wis. 442, 102 N.W. 49 (1905). 
12 AMERICAN LAW INSTITUTE, CopE OF EvipENCE, (1942) 224, Rule 501(1). 
See cases cited in footnote 10, supra. 

 AmERICAN LAW INsTITUTE, CopE OF EvmpENCE (1942) 226. 
147 Wis. 70, 132 N.W. 614 (1911). 

97 Wis. 64, 72 N.W. 375 (1897). 

1789 Wis. 447, 62 N.W. 81 (1895). 

% AMERICAN LAW InsTITUTE, CopE oF Evmence (1942) 231-232. 
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“Evidence of a hearsay declaration is admissible if the jud 
finds that the declarant — 


(a) is unavailable as a witness, or 
(b) is present and subject to cross-examination.” 


Rule 1 (15)?* defines a person to be “unavailable as a witness” as 
one who is exempted from testifying on the ground of privilege, or 
who is disqualified from testifying or unable to testify because of 
death, or of physical or mental illness, permanent or temporary, or 
absent from the place of trial permanently or temporarily. Such 
definition applies only if 


“(a) the exemption, disqualification, inability or absence is 
not due to procurement or wrongdoing, for the purpose of pre- 
venting the witness from attending or testifying, by the party 
in whose favor a finding of unavailability is sought or to the 
culpable neglect of that party, and 

“(b) the importance of the issue or the added reliability of 
the witness’s testimony in court or his deposition over his 
declaration does not justify the expense and inconvenience of 
procurring his presence or taking his deposition.” 


A. Clause (a): Unavailability of Declarant. 


The present decisions of the Wisconsin Supreme Court do not go 
as far as the Code in this respect. In fact, a classic example of why 
the rule of the Code should be adopted is Maine v. Maryland Casual- 
ty Co.,?° an action to recover on an accident policy. A, the assured, 
was injured and subsequently died. The widow was the beneficiary. 
The principal issue was whether the assured was accidentally in- 
jured. The doctor who had treated A testified that 4 had told him, 
in the course of examination and treatment, that he had twisted 
himself. Such testimony was necessary to prove that the injury 
occurred as the result of an accident. The court first held that the 
testimony of the doctor was incompetent under a statute”! prohibiting 
the disclosure of information obtained by a doctor in the course of 
examination or treatment, the patient himself being the only one who 
could waive its provisions.?? In the second place, the court held that 








” Ibid. 72-73. 

172 Wis. 350, 178 N.W. 749 (1920). 

7 Wis. Strats. (1919), §4075 

8 Wis. Srats. (1943), §325.21, the successor to Wis. Stats. (1919), §4075, now 
permits the personal representative or beneficiary of the deceased person to waive 
the privilege, thus correcting the harsh result previously obtained under the old 
section. 
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independent of the statute, the declarations of A were hearsay and 
inadmissible. Since there was no other available testimony, the widow 
beneficiary could not recover on the $5000 policy. Obviously, under 
the Code, such declarations would have been admissible. The Code 
would ground the admission of such evidence on the basis of neces- 
sity. 

Dying declarations are admissible under Rule 503(a) for the 
same reason, without setting up a separate exception. Nor does the 
Code attempt to restrict the admissibility of dying declarations to 
criminal cases involving the homicide in question as did the Wiscon- 
sin court in Schabo v. Wolf-Pepper T. & S. Co.*8 

We have generally held in this State that declarations of a person, 
now deceased, are inadmissible, unless they came within one of the 
exceptions to the hearsay rule, such as the one admitting declarations 
against interest, or the one covering res gestae. 
munity. The court allowed statements of the declarants as voters to 
be admitted under the familiar exception to the hearsay rule. It is 
apparent that the court would not have permitted the testimony on 
the sole ground that declarants claimed the privilege and were there- 
fore unavailable. 

It is clear that Rule 503 is a radical departure from the present 
Wisconsin law, under which neither death nor unavailability of the 
declarant alone can be considered a sufficient reason for the admission 
of hearsay testimony. 

While the subject of former testimony is not within the scope of 
this presentation, it should be noted that Wisconsin permits such 
testimony. Section 325.31 of the Wisconsin Statutes provides: 


“The testimony of a deceased witness, or a witness absent 
from the state, taken in any action or proceeding (except in a 
default action or proceeding where service of process was ob- 
tained by publication), shall be admissible in evidence in any 
retrial, or in any action or proceeding where the party against 
whom it is offered shall have an opportunity to cross-examine 


* 201 Wis. 190. 229 N.W. 549 (1930). 

* Murray v. Kluck, 87 Wis. 566, 59 N.W. 137 (1894); Andrews v. United 
States Casualty Co., 154 Wis. 82, 142 N.W. 487 (1913); Will of Klehr, 147 Wis. 
653, 133 N.W. 1105 (1912); Maine v. Maryland Casualty Co., 172 Wis. 350, 178 
N.W. 749 (1920); Truelsch v. Miller, 186 Wis. 239, 202 N.W. 352 (1925); Estate 
of Linkman, 191 Wis. 353, 210 N.W. 705 (1926); Estate of Suckow, 192 Wis. 124, 
212 N.W. 280 (1927); Estate of Powell, 206 Wis. 513, 240 N.W. 122 (1932). y 

In State ex rel. Alford v. Thorson, the declarants claimed im- 


* 202 Wis. 31, 231 N.W. 155 (1930). 
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5. said witness and where the issue upon which it is offered is 
substantially the same as the one upon which it was taken.”¢ 


This section is a partial replica of Rule 503, as far as former testi- 
mony is concerned. The statute does not attempt to cover a situation 
where the declarant claims privilege. Furthermore, it has been held 
that under the statute the absence from the state must be perma- 
- nent and not temporary,”* and that the witness, if present, would have 
to be competent.”* It has also been held that former testimony of a 
witness who has become ill or disabled is admissible if a satisfactory 
showing is made that he is in such state, either mentally or physi- 
cally, and that he will never be able to attend trial.?® 

Rule 503 is based upon the fact that the unavailability of the 
declarant creates a necessity for the use of such evidence. Such rule 
deserves serious consideration if any new code of evidence is de- 
veloped for Wisconsin. 











B. Clause (b): Availability of Declarant. 









Under the Code evidence of a hearsay declaration is admissible 
if the declarant is present and subject to cross-examination. Giving 
the party against whom the hearsay evidence is offered a chance to 
cross-examine the declarant is sufficient justification for the rule, 
if the declarant remembers his utterances. A greater necessity for the 
evidence exists when the declarant has no recollection of his previous 
statement. The jury can better evaluate declarant’s testimony by 
having him present in court. 

Clause (b) does not appear to be fortified by any of the Wiscon- 
sin decisions. In Gerhardt v. Swaty®® hearsay evidence was rejected 
for the reason that the declarants were living and could be produced 
as witnesses at the trial. That doctrine has been repeatedly reaffirmed 
in this jurisdiction.*! It is apparently based on the conception that 
a party should produce the best evidence. However, such hearsay 





















* The original law, applying only to cases of death of a witness, was c. 107, 
Laws of 1909. Absence from the state was added by c. 65, Laws of 1911. 

* State v. Anderson, 219 Wis. 623, 263 N.W. 587 (1935). 

*“F.H. Bresler Co. v. Bauer, 212 Wis. 386, 248 N.W. 788 (1933). 

._  ™ Philbrook v. State, 216 Wis. 206, 256 N.W. 779 (1934); Markowitz v. Mil- 
iwaukee E. R. & L. Co. 230 Wis. 312, 284 N.W. 31 (1939). 

57 Wis. 24, 14 N.W. 851 (1883). 

*1 Cohen v. Stein, 61 Wis. 508, 21 N.W. 514 (1884); Rohloff v. Aid Ass’n. for 
Lutherans, 130 Wis. 61, 109 N.W. 989 (1906); Lehan v. Chicago & N. W. R. Co., 
1845.) 169 Wis. 327, 172 N.W. 787 (1919); See also McGoon v. Irvin, 1 Pinn 
526 (Wis. 1845). 
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evidence has been held to be competent to impeach the testimony of 
the declarant, after a sufficient foundation has been laid.22 Such 
established precedents should bear re-examination in the light of 
clause (b). If the declarant is present in court and is subject to 
cross-examination, his hearsay statements may be scrutinized, his 
veracity checked and demeanor observed. 


IV 
DousLe HEARSAY 


Rule 530°* of the Code, pertaining to the admissibility of double 
hearsay, provides: 


“Evidence of a hearsay declaration or statement of a de- 
clarant admissible under any Rule as tending to prove that a 
hearsay declaration or hearsay statement was made by another 
declarant is admissible also to prove all other matter which the 
other declarant’s declaration or statement would be admissible 
to prove were it made by him in the process of testifying, if 
the judge finds that the other declarant 


(a) made the declaration or statement, and 
(b) is unavailable as a witness or is a party to the action.” 


Although the Code uses technical terms like double and multiple 
hearsay, no attempt is made to define them. It appears, however, that 
what is meant by double hearsay is a hearsay within a hearsay. Ordi- 
narily, a double hearsay includes one hearsay statement within a 
hearsay. Thus in Gause-Ware Funeral Home v. McGinley,* it is 
held that a double hearsay covers a situation where A testifies that W 
had said that M had told him that he had not seen the plaintiff until 
he had hit him. The Wisconsin court has called this type “second 
degree” hearsay, and has ruled it inadmissible.** All other statements 
hased on several hearsays should then fall in the category of multiple 
hearsay. In a sense, evidence of family pedigree is usually based on 
double hearsay.** We know that we are members of the 4 family 


* McCartney v. “Hubbell, 52 Wis. 360, 9 N.W. 61 (1881). 

* AMERICAN LAW INSTITUTE, CODE OF EvIDENCE (1942) 295. 

* 21 S.W. (2d) 347 (Tex. Civ. App., 1929.) 

* State ex rel Leonard v. Rosenthal, 123 Wis. 442, 102 N.W. 49 (1905). 

* Such evidence is admissible here: DuPont v. Davis, 30 Wis. 170 (1872) ; 
Eaton v. Tallmadge, 24 Wis. 217 (1869); Hart v. Stickney, 41 Wis. 630 (1877) ; 
Estate of Dexheimer, 197 Wis. 145, 221 N.W. 737 (1928.) 
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because we were so informed by our fathers and they in turn re- 
ceived their knowledge from their fathers. 

If A testifies that B said that C observed a certain event and re- 
lated it to B, who in turn related it to A, we have a situation of a 
hearsay within a hearsay under the Code. C’s statement is admissible 
if C is unavailable as a witness or is a party to the action. The lan- 
guage of the Code would not admit evidence of a hearsay declaration 
made by D, related to C, who tells B about it, who in turn informs A. 

Since the rule of the Code applies only in case the original hearsay 
is admissible, there is no logical reason why the included hearsay 
should not be competent if the other declarant is unavailable or is a 
party to the action. 

The Code should be clarified so that precise definitions of double 
and multiple hearsay are contained therein. 


V 


While the Code has liberalized many of the exceptions to the 
hearsay rule, one is impressed by the fact that the rule and its many 
ramifications are still so technical and complicated that it is necessary 
for litigants to rely upon skilled counsel. The trial of an action may 
thus be compared to a game of chess, in which victory is conferred 
upon the able and the learned. The adversary or contentious system 
of litigation is partly responsible for such a situation. Since the 
object of the Code is to propose a model set of evidentiary rules, and 
not to restate the common law, it is proper to inquire whether the 
Code accomplishes its avowed purpose. In 1943 the Wisconsin legis- 
lature adopted a new section,*’ reading: 


“[Administrative] Agencies shall not be bound by common 
law or statutory rules of evidence. They shall admit all testi- 
mony having reasonable probative value, but shall exclude im- 
material, irrelevant or unduly repetitious testimony. They shall 
give effect to the rules of privilege recognized by iaw. Basic 
principles of relevancy, materiality, and probative force, as 
recognized in equitable proceedings, shall govern the proof of 
all questions of fact.” 


Should not this basic conception of evidentiary rules govern our 
attempts to establish a new code of evidence for our courts? 
The elimination of the hearsay rule, with all of the multitudinous 





Wis. Strats. (1943), §227.10(1). 
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exceptions, should receive careful consideration. The authors of the 
Code have already deleted the rule pertaining to transactions with 
deceased or insane persons.** Should not the same treatment be 
accorded the hearsay rule? Wigmore has stated that through the 
1500’s down beyond the middle of the 1600's, hearsay statements 
were constantly received even against opposition.*® Proper instruc- 
tions by the court as to the proper weight to be given hearsay evi- 
dence would tend to eliminate its objectionable features. 





* AMERICAN Law InsTITUTE, Cope OF EvmpENCcE, (1942) 16, 92. 
® 3 WicmorE, Evimence (2d ed., 1923), §1364, p. 14. 





IMPEACHMENT OF OWN WITNESS 


Husert V. FULLER 


Rule 106 of the proposed Model Code does away with the rule 
that a party may not impeach his own witness. This rule is part of, 
or perhaps more commonly expressed as, a rule that a party may 
not cross examine his own witness. This latter form of expression 
may mean to a lawyer that a party cannot ask his own witness lead- 
ing questions. This, however, is a distinct matter taken care of by 
Rule 105 (g) of the Code. It may also be considered as having to do 
with the order of proof. This problem is taken care of by Rule 
105 (a) of the proposed Code. Both of these latter rules leave such 
matters to the discretion of the court. Rule 106 also leaves some 
discretion to the court because it must be read in connection with 
Rule 303, to which rule all other rules are subject unless the con- 
trary is expressly stated. The rule under discussion abolishes the 
rule that a party may not impeach his own witness not only by trans- 
forming some aspects of it from a Rule of Thumb into a rule of dis- 
cretion, but also by removing it as a sole basis of a ruling that might 
deprive the party and the court of valuabie information on the credi- 
bility of the witness by way of evidence of character for veracity, 
bias, and the like, and prior inconsistent statements. The Rule of 
Thumb has long been criticized and in several states modified by 
statute. The value of cross-examination as a means of revealing 
the facts is materially limited by the general rule that a party may 
not cross-examine his own witness. This restriction is predicated 
upon the supposition that a party calling a witness vouches for him 
and may not at the same time discredit the witness. This supposition 
places a great responsibility upon a litigant and is not founded on 
fact. A party produces a witness to establish a certain fact. The 
witness is presented in the belief that this witness will establish such 
fact. Only to the extent of the establishment of such fact does a 
producing party vouch for such witness. He does not vouch for him 
beyond this and should not be held responsible for the witness’s testi- 
mony beyond such fact. 

A litigant is often placed in a helpless position by statements of 
his witness known to be untrue. If the witness, to the surprise 
of the party calling him, gives testimony contrary to what the party 
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had expected from him, the party, it would seem, should be free to 
continue to establish the fact he sought to prove by his witness by 
whatever proper means, including the cross-examination of this wit- 
ness. It is the judgment of legal scholarship that the courts have gone 
too far in setting up restrictions and safeguards, that much helpful 
evidence has thereby been excluded and that the ends of justice 
would best be served by easing up on the rules of exclusion and 
giving to proponents of evidence greater freedom. 

The law of evidence now generally in force as it applies to the 
cross-examination of one’s own witness is modified by the Model 
Code to permit the party calling him to cross-examine the witness 
on other matters relevant to his credibility. Extrinsic evidence may 
also be offered by the party to impeach his own witness. 

Rule 106 is intended to abolish the restriction against cross-exam- 
ining one’s witness. The rule as it pertains to cross-examination is 
as follows: 


“(1) Subject to Paragraphs; (2) and (3) for the purpose 
of impairing or supporting the credibility of a witness, any 
party including the party calling him may examine him and in- 
troduce extrinsic evidence concerning any conduct by him and 
any other matter relevant upon the issue of his credibility as a 
witness, and need not, in examining him as to a statement made 
by him in writing inconsistent with any part of his testimony, 
show or read to him any part of his testimony, show or read 
to him any part of the writing, except that extrinsic evidence 
shall be inadmissable 


(a) of traits of his character other than honesty or veracity 
or their opposites, or 

(b) of his conviction of crime not involving dishonesty or 
false statement, or 


(c) of specific instances of his conduct relevant only as 
tending to prove a trait of his character.” 


The right to cross-examine does not include the asking of leading 
questions for the purpose of discovery or to bring out originally, 
facts essential to the party’s case. The witness may be examined upon 
“matters relevant upon the issue of his credibility as a witness.” 

This, it appears, confines the examination to impeachment of the 
witness and does not permit the development of the proponent’s case 
by the process of leading questions. The right to cross-examine him 
is strictly limited in a manner calculated to bring out the truth and 
this extension of the right of cross-examination may not be used to 
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build up the position of the party calling him by the use of leading 
questions. 

Perhaps the idea of the Code statement is that in cross-examining 
the witness of the party, his attorney, as an officer of the court, is 
doing precisely what the court itself might be doing in its endeavor 
te ascertain the truth. In the asking of leading questions, however, 
the party is proceeding with a partisan objective to establish his own 
version of the facts. 

Under the law now in effect, if a witness is hostile, he may, upon 
proper showing of surprise, be cross-examined. Where a witness 
unexpectedly gives testimony adverse to the party calling him, such 
party may question the witness as to contradictory statements." 

While a party may always show that the testimony of any witness 
is incorrect or false in a matter material to the issue,” the occasion 
often arises when cross-examination of a party’s own witness is the 
only means of revealing the facts. This may occur either while ques- 
tioning a witness on direct or after a witness has been turned over to 
the adverse party for examination. A witness’s testimony unex- 
plained may be fatal to a cause of action, although the party knows 
that the witness is mistaken or his testimony false. The witness may 
be the only person having direct knowledge of the facts or the case 
may have been prepared for trial wholly in reliance upon that par- 
ticular witness’ version of the facts. The mere circumstances as to 
who called the witness may be controlling on the question of whether 
such facts may be inquired into. 

A party whose witness testified adversely to him is not permitted 
to introduce evidence to show that the witness had made contra- 
dictory statements out of court contrary to the testimony.® 

A party may show that the testimony of his witness is incorrect 
or false in a matter material to the issue, but he can not impeach 
the witness by direct testimony of his bad reputation, for veracity or 
contradictory statements out of court.‘ 

The Code modifies the rule that a party can not impeach his own 
witness by direct testimony to the extent that he may be examined 
as to his character bearing upon honesty and veracity, but not other 


' See Ladd, Impeachment of One’s Own Witness—New Developments, (........ ) 
4 U. or Car. L. Rev. 69. 

™ Schuster v. State, 80 Wis. 107, 49 N.W. 30 (1891). 

*State ex rel. Cleveland v. Common Council of the city of West Allis and 
another, 177 Wis. 537, 188 N.W. 601 (1922). 

* Welcome v. Mitchell and another, 81 Wis. 566, 51 N.W. 1080 (1392). 
* Collins v. Hoehle, 99 Wis. 639, 75 N.W. 416 (1898). 
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traits of his character. He may be examined as to his conviction of 
crimes involving dishonesty or false statements, but not as to his con- 
viction of other crimes. Whether witness is a murderer or counter- 
feiter is not material. If he is dishonest, that is material. Rule 106 
does not permit a witness to be examined as to specific instances of 
his conduct relevant only to prove a trait of character. 

The limitation on rights of a party to cross-examine his own 
witness extends to witness originally called by the adverse party but 
questioned as to matters not brought out on direct. A party cross- 
examining makes the witness his own as to questions not inquired 
into on direct. When a matter in no way related to his testimony 
in chief is brought out upon cross-examination, a witness afterwards 
called as a witness for the party cross-examining and further exam- 
ined on the same subject is thereby made a witness of the party.® 

Under the new Code, the question as to who was the proponent 
of the witness for certain evidence need not be decided or considered. 
This will relieve the trial judge of the duty after the witness has been 
examined, cross-examined and perhaps recross-examined several 
times, of making fine-line decisions as to the party responsible for 
bringing out certain testimony. The rule would appear to abrogate 
entirely the proposition that a party is bound by the testimony of his 
own witness. If a party calling a witness may “examine him and 
introduce extrinsic evidence concerning any conduct by him and any 
other matter relevant upon the issue of his credibility as a witness,” 
then the testimony given by the witness need not be considered as 
binding upon the party. 

The necessity for a party to declare at any time whether the wit- 
ness is his own does not appear to be in keeping with the true re- 
sponsibility of the witness. The right of every litigant to compel by 
legal processes the attendance of any person is the recognition of the 
duty of citizens to appear and testify to such facts as in their knowl- 
edge may be necessary in the administration of justice. The responsi- 
bility is one owing to the public. There would be no need as now 
required® of a party of disclaiming intention to make an adverse 
party his own before laying a foundation to impeach. The Code 
makes no distinction as to right of impeachment whether witness be 
called by one party or the other. A lawyer in preparing a case for 
trial may include among his witnesses any person having knowledge 
of an essential fact without fear of being left helpless in the event 


* Richards v. The State, 82 Wis. 172, 51 N.W. 652 (1892). 
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the witness proves to be unreliable or possesses other knowledge 
which, if unexplained, would be detrimental. 

Under the general rule now prevailing in most states, a party will, 
with great reluctance, call a witness known to be sympathetic to the 
adverse party although this witness may have the greatest capacity 
for accurate information. The right of impeachment by cross-exami- 
nation will remove to a large degree the danger of being betrayed by 
an unsympathetic witness. 

Trial courts have probably granted this privilege more sparingly 
than required. Later decisions of the supreme court give the trial 
court greater discretion. The court said in the case of In re Estate 
of Krause,’ “Whether a party shall be permitted to cross-examine his 
own witness and the extent to which the matter may proceed is wholly 
within the discretion of the trial court.” 

The trial judge of Wisconsin has great discretion in permitting 
cross-examination by the proponent of the witness. A witness un- 
expectedly giving adverse testimony may be cross-examined as an 
unwilling witness and questioned as to contradictory statements. In 
such a case, the burden is always upon the proponent to establish 
justification for his surprise and the testimony to be brought out by 
the examination. 

Now the right of cross-examination may be granted by the court. 
Under the Code, the right will exist at all times subject to the court’s 
authority to keep within the proper bounds. 





* Breuer v. Arenz, 202 Wis. 453, 233 N.W. 76 (1930). 

"241 Wis. 41, 4 N.W. (2d) 122 (1942). But when the impeaching evidence is 
in the form of a prior inconsistent statement by the witness, the cases are not 
clear as to the use that may be made of it. Is it merely to refresh the recollection 
of the witness to induce him to correct his testimony? Or may it be used to 
neutralize the testimony he gave on direct? Or will it constitute positive evidence? 
See Malone v. State, 192 Wis. 379, 387, 212 N.W. 879 (1927); Young v. USS., 
97 F. (2d) 200 (C.C.A. Sth, 1938); 3 Wicmorr, Evipence (3rd ed. 1940) 
$§902-905; and see Rule 503 of the Model Code which would remove the hearsay 
objection to the prior inconsistent statement. 

















DECLARATIONS AGAINST INTEREST 
W. H. Putnam 


The Model Code of Evidence proposed by the American Law 
institute provides as follows with respect to the exception to the hear- 
say rule known as “Declarations Against Interest” : 


_ “(1) A declaration is against the interest of a declarant 
if the judge finds that the fact asserted in the declaration was 
at the time of the declaration so far contrary to the declarant’s 
pecuniary or proprietary interest or so far subjected him to 
civil or criminal liability or so far rendered invalid a claim by 
him against another or created such a risk of making him an 
object of hatred, ridicule or social disapproval in the commu- 
nity that a reasonable man in his position would not have made 
the declaration unless he believed it to be true. 

“(2) Subject to Rule 505, evidence of so much of a hearsay 
declaration is admissible as consists of a declaration against 
interest and such additional parts thereof, including matter in- 
corporated by reference, as the judge finds to be so closely 
connected with the declaration against interest as to be equally 
trustworthy.” 


Rules 506, 507, and 508 define admissions and the grounds upon 
which the various varieties will be received into evidence. Although 
there are important differences between ‘‘admissions” and “declara- 
tions against interest,”! such differences are often not practically 
material in the particular case and the courts have tended to treat 
them as synonymous terms. In volume 20 of American Jurispru- 
dence, (section 542) at page 459, it is said: 

“Although, as hereinafter stated, (Section 543) a distinction 

between admissions and declarations is sometimes recognized, 

the courts have been inclined to use the terms interchangeably, 
particularly in reference to statements against interest. Ob- 
viously, account must be taken of the tendency of the courts to 


treat the terms as synonymous in discussing the principles 
asserted by them relative to the admissibility of admissions and 


declarations in evidence.” 
Professor E. M. Morgan in his article entitled Declarations 
Against Interest has made the same observation.2 This tendency is 











*See 20 C.J. 232. 
Morgan, Declarations Against Interest (1932) 10 Tex. L. Rev. 399, 406-406. 
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apparent in the decisions of our own high court wherein the merging 
phrase, “admission against interest,” appears frequently.’ 

The bulk of the cases in Wisconsin involving this exception to the 
hearsay rule present situations where the contested evidence consists 
of an admission rather than a strict declaration against interest. It 
is usually a prior oral statement of a party to the action which is 
inconsistent with his present position in the litigation. No particular 
difficulty is experienced in this type of situation since the essential 
inquiry is whether the former statement was in fact made and, if so, 
whether it is inconsistent with the admitter’s present position. If 
both phases of the inquiry are affirmatively answered in the court's 
estimation, the matter is admitted for whatever probative value it 
may have, and usually not as a mere “admission” but as an “admis- 
sion against interest”.* The utility of an admission is not only that 
of affirmative evidence but general impeachment by virtue of its 
quality as a prior statement of the adversary party inconsistent with 
his present claim. It is not necessary that the subject of an admission 
be limited to facts against the party opponent’s interest at the time of 
making it. Wigmore® explains: 

“No doubt the weight of credit to’ be given to such statements 

is increased when the fact stated is against the person’s interest 

at the time; but that circumstance has no bearing upon their 

admissibility.” 

This is true of admissions under the Model Code of Evidence as evi- 
denced by Rules 507 and 508 covering the admission into evidence of 
adopted and vicarious admissions which need not be against interest. 

An analysis of the leading Wisconsin cases reveals the empirical 
development of certain criteria in determining the admissibility of 
declarations against interest and certain interesting and seemingly 
inconsistent results in the application of such criteria in individual 
cases. As pointed out above, the practical similarities between ad- 
missions and declarations against interest are to be kept in mind in 
reviewing the decisions of our court. If the statement is an admission 
by a party to the litigation rather than a declaration against interest 


*See Markgraf v. Columbia Bank of Lodi, 203 Wis. 429, 233 N.W. 782 (1931) ; 
Olk v. Marquardt, 203 Wis. 479, 234 N.W. 723 (1931); Estate of Ryerson, 239 
Wis. 120. 300 N.W. 782 (1941); Hoffman v. Labutzke, 238 Wis. 164, 298 N.W. 
583 (1941); and Estate of Pardee, 240 Wis. 19, 1 N.W. (2d) 803 (1942). 

*See Worthington Pump & M. Corp. v. Cudahy, 205 Wis. 227, 237 N.W. 140 
(1931). 
°5 Wicmore, Evivence (3rd ed. 1940) §1048(3). 
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its admissibility is enhanced considerably.* But declarations against 


(1931). 
interest need not have been made by a party to the litigation. 


The cases show, generally speaking, that the declaration to be 
admissible must be an affirmative statement of fact against interest 
rather than a legal conclusion or an indefinite equivocal observation 
or friendly expression based on second-hand information.? However, 
the limitation with respect to the necessary factual aspect of the 
statement was not applied in Estate of Pardee,’ supra, and in three 
decisions which really involved admissions rather than declarations.® 
Some obiter dicta were interjected into the subject of admissions and 
declarations in Estate of Ryerson,” supra. In that case the court was 
called upon to determine, among other things, whether assessment 
rolls are competent evidence to establish value in cases other than 
those where they are given that effect by express provision of the 
statutes. The court held that they were not competent evidence, 
stating “. . . but that statements made to the assessor or the board of 
review with respect to the description and value of his property, 
whether written or oral, may be received in evidence against him as 
an admission against interest, . . .” and then added the qualifying 
observation “. . . it being within the power of the assessor and the 
board of review to require the taxpayer to submit to an examination, 
Tuckwood v. Hanthorn," supra.” As a matter of law, an admission 
to be admissible into evidence need not have been given under oath 
or under circumstances permitting the elicitation of sworn informa- 
tion from the admitter. The formality and potentially sworn char- 
acter of the statement was not mentioned or depended upon as a pass- 
port of admissibility in the Hanthorn case.’* The plaintiff’s state- 
ments to the assessor in that case were received in evidence merely 
“.. . because they were his admissions, tending to prove a fact in 
issue.”13 (pages 336 and 337) 

A more accurate statement of the law with respect to admissions 





*Worthington Pump & M. Corp. v. Cudahy, 205 Wis. 227, 237 N.W. 140 

* Hilton v. Hayes, 154 Wis. 27, 141 N.W. 1015 (1913) ; Hanson v. Engebretson, 
237 Wis. 126, 294 N.W. 817 (1941). 

*240 Wis. 19, 1 N.W. (2d) 803 (1942). 

° Chapman v. Chicago & N.W. Ry Co., 26 Wis. 295, 7 Am.Dec. 81 (1870); Olk 
v. Marquardt, 203 Wis. 479, 234 N.W. 723 (1931); Markgraf v. Columbia Bank 
of Lodi, 203 Wis. 429, 233 N.W. 782 (1931). 
239 Wis. 120, 300 N.W. 782 (1941). 
"67 Wis. 326, 30 N.W. 705 (1886). 
“67 Wis. 326, 30 N.W. 705 (1886). 
* 67 Wis. 326, 336, 30 N.W. 705 (1886). 

















442 WISCONSIN LAW REVIEW | Vol. 1945 
is to be found in Worthington Pump & M. Corp. v. Cudahy, to the 


following effect : 


“The contention is made that the court erred in admitting in 
evidence plaintiff's 1927 income tax return and the 1928 report 
of the president to the stockholders of the plaintiff. It is unnec- 
essary to discuss the defendant’s contention that these are ad- 
missible to form the basis of an estoppel. We think they are 
at least competent as admissions, in that they tend to show that 
plaintiff prior to the litigation, had taken a position with respect 
to the issue of fact involved here, inconsistent with that which 
it contended for at the trial.” 


In passing it may be noted that, far from requiring any sworn 
aspect to the statement, our court has held that the admission need 
not even be of facts within the knowledge of the party making it and 
the statement may have been made upon information derived from 
others.’® 

There is a series of cases in this state which ostensibly refer to 
the admissibility of declarations against interest made by individuals 
(former voters at a contested election) who are not parties to the 
action or present at the trial. Their statements outside of court are 
admitted and are termed declarations against interest but analysis of 
the cases reveals that actually the quality of admissibility derives from 
the theory that “. . . a person who has voted at an election is always 
considered a party when the result of the election is in controversy, 
and on that ground his declarations voluntarily made are admis- 
sible.”2® Consequently, such statements are really considered and 
admitted in evidence as prior admissions of an adversary party in the 
litigation. These cases are State ex rel Hopkins v. Olin," State ex 
rel Leonard v. Rosenthal,® State ex rel Hallam v. Lally,!® and State 
ex rel Alford v. Thorson.” 

Probably the most cited case in Wisconsin on declarations against 
interest is Truelsch v. Miller. The court laid down the following as 
the tests for determining the admissibility of declarations against in- 
terest (pages 246 and 248) : 


% 205 Wis. 227, 231, 237 N.W. 140 (1931). 

**See Chapman v. Chicago N.W. Ry. Co., 26 Wis. 295, 7 Am.Dec. 81 (1870). 
%*See State ex rel. Alford v. Thorson, 202 Wis. 31, 37, 231 N.W. 155 (1930). 
23 Wis. 309 (1868). 

123 Wis. 442, 102 N.W. 49 (1905). 

* 134 Wis. 253, 114 N.W. 447 (1908). 

* 202 Wis. 31, 231 N.W. 155 (1930). 

™ 186 Wis. 239, 202 N.W. 352 (1925). 
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“The exception is that the declarations of persons, since de- 
ceased, are admissible in evidence provided the declarant had 
peculiar means of knowing the matter stated, if he had no in- 
terest to misrepresent it, and if it was opposed to his pecuniary 
or proprietary interest. Such declarations are not received as 
admissions, nor as entries made in the ordinary course of busi- 
ness, nor on the ground that any privity exists between the 
declarant and the person against whom they are offered.” 


The above statement as to the essentials necessary to an admissible 
declaration against interest has never been overruled and represents 
the most complete and thorough exposition of the law in this state 
on this subject. A comprehensive treatment of the law in other 
jurisdictions on declarations is to be found in a recent article by 
Bernard Jefferson.?"* 

The real problem under the present law and Rule 509 is to deter- 
mine in the individual case whether the given declaration is actually 
against the declarant’s interest. That determination is for the judge 
rather than the jury under Rule 11. It is not enough that the state- 
ment, prima facie, be against interest. It must actually be against 
interest at the time of utterance.** If the declaration is both for and 
against interest, the latter aspect must clearly predominate in the 
opinion of the trial judge. This is a question of fact, and its deter- 
mination depends upon the circumstances in each case. 

It is the writer’s opinion that adoption of Rule 509 of the Model 
Code of Evidence would work no far-reaching changes in the estab- 
lished law in this state on declarations against interest except with 
respect to clarification of the necessary degree of unavailability of 
the declarant. Death is the only grounds of unavailability laid down 
in the Truelsch Case whereas under Rule 509 the declarant need not 
be unavailable as a witness. Under Rule 503 a hearsay declaration 
is admissible if the judge finds that the declarant is unavailable as a 
witness, or is present and subject to cross examination. An excep- 
tion for declarations against interest, therefore, is necessary only if 
the declarant is available but not present and subject to cross exami- 
nation. The broad grounds of unavailability set out in Rule 1 (15) 
of the Code importantly limit the number of instances where it will 
be necessary to resort to the exception for declarations against inter- 
est even under the law of Wisconsin as it is. The relative degree of 





™* Jefferson, Declarations Against Interest: An Exception to the Hearsay Rule, 
(1944) 58 Harv. L. Rev. 1. 

See 5 Wicmore, Evipence (3rd ed. 1940) §§1462, 1463. Also, Estate of 
Pardee, 240 Wis. 19, 1 N.W.(2d) 803 (1942). 
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unavailability or the various reasons therefor, such as insanity, sick- 
ness, incarceration, have never been the principal issues litigated in 
our high court, and it might well be that death would not be the only 
grounds if the question were squarely presented to our court. There 
is language to this effect in State ex rel Alford v. Thorson,* but the 
import is subject to the qualifying “admission” feature of the case 
as discussed above. 

Adoption of Rule 509 would clarify and settle—and correctly in 
the writer’s opinion—the question whether the declaration must be 
against the declarant’s pecuniary or proprietary interest. So far as 
this bars declarations which are against penal interest, it is an ana- 
chronism and should be definitely discarded. The emphasis in Rule 
509 on the predominance of the judge in determining the admissibility 
of a particular declaration probably would have no effect on the 
present law or trial practice in this state.** 





* 202 Wis. 31, 231 N.W. 155 (1930). 
See also Rogers, The Best Evidence Rule 1945 Wis. L. Rev. 

















USE OF FORMER TESTIMONY 
Leon E. IsaKsEN 


Under Rule 501 (2), a statement made by a witness in the process 
of testifying at the present trial, or contained in a deposition or other 
record of testimony taken and recorded pursuant to law for use at 
the present trial, is not hearsay. But a statement made at a former 
trial, and of which evidence is offered as tending to prove the truth 
of the matter intended to be asserted, is hearsay. 

This hearsay testimony is admissible under Rule 503 if the judge 
finds that the declarant (a) is not available as a witness, or (b) is 
present and subject to cross-examination. 

Rule 511 treats of the use of this particular type of hearsay where 
the declarant is available to testify, and is not present and subject to 
cross-examination. It reads: 


“Evidence of a hearsay statement which consists of testimony 
given by the declarant as a witness in an action or in a deposi- 
tion taken according to law for use in an action is admissible 
for any purpose for which the testimony was admissible in the 
action in which the testimony was given or for use in which 
the deposition was taken, unless the judge finds that the de- 
clarant is available as a witness and in his discretion rejects the 
evidence.” 


In Wisconsin, the use of former testimony is governed by Section 
325.31 of the Wisconsin Statutes which provides: 


325.31 Testimony of deceased or absent witness. The testi- 
mony of a deceased witness, or a witness absent from the state, 
taken in any action or proceeding (except in a default action 
or proceeding where service of process was obtained by publi- 
cation), shall be admissible in evidence in any retrial, or in any 
other action or proceeding where the party against whom it is 
offered shall have had an opportunity to cross-examine said 
witness, and where the issue upon which it is offered is sub- 
stantially the same as the one upon which it was taken.” 


The affect of the adoption of Rule 511 upon the Wisconsin prac- 
tice in respect to the use of former testimony will be pointed out in a 
discussion of the following questions: 


1. What prior testimony is admissible? 
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2. Where and for what purpose is the prior testimony admissible ? 


3. What is the effect of the availability or unavailability of the 
declarant ? 


Wuat Prior Testimony Is ADMISSIBLE? 


A. Under the Model Code 


Rule 511 requires that the prior testimony (1) must have been 
given by the declarant as a witness in (a) in action, or (b) in a 
deposition taken according to law for use in an action, and that (2) 
the testimony “was admissible” in the action in which the testimony 
was given, or for use in which the deposition was taken. 

An “action” is defined by Rule 1 (1) as, “ ‘Action’ includes 
action, suit, special proceeding, criminal prosecution and every pro- 
ceeding conducted by a court for the purpose of determining legal 
interests.” 

If the prior testimony constitutes a part of a deposition, it is not 
necessary that the testimony was ever actually offered or received in 
an action, but merely that it was taken according to law for use in an 
action. 

The second requirement under the Code is that the prior testi- 
mony must have been admissible in the action or deposition. Thus, 
the Rule does not authorize the admission of evidence of a declaration 
made in a prior action, which, if then objected to, would have been 
inadmissible as hearsay under the Code. The Comment to Rule 511 
uses the following example :-— 


“.... if W, in testifying at a former trial said: ‘I saw A strike 
B,’ evidence of that statement would be admissible in a later 
trial or action. If, however, he said: ‘X told me that he heard 
that A struck B,’ evidence of that statement, offered to prove 
that A struck B, would not be admissible under this Rule in a 
later trial or action.” 


B. Under the Wisconsin Rule 


The Wisconsin Statute refers to testimony taken “. . . in any 
action or proceeding except in a default action or proceeding where 
service of process was obtained by publication.” 

The testimony ordinarily admitted in evidence under the Wis- 
consin Statute is testimony which was given on the former trial of 
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an action. Usually, this trial was between the same parties as the 
trial in which the former testimony is offered.t And the testimony 
is most frequently used in the subsequent trial on behalf of the same 
party as on whose behalf it was taken on the prior trial.? 

Whether testimony in an adverse examination—the examination 
being in the action in which the testimony is offered—is testimony 
“... taken in any action or proceeding . . .” within this statute is 
doubtful.* This question would not arise under the proposed Rule 
511 because Rule 501 (2) specifically provides that testimony taken 
for use in the trial is not hearsay. 

Obiter dicta in Roberts v. Gerber,** is to the effect that testimony 
taken by deposition in another action is within the meaning of the 
Wisconsin statute. 

In F. J. Bresler Co. v. Bauer,®” the court had occasion to point 
out that prior testimony is not admissible under Section 325.31 un- 
less the declarant thereof would be a competent witness at the time 
the testimony is offered. Thus, the prior testimony of one incom- 
petent as a witness by reason of the so-called “transactions with a 
deceased person is not admissible by reason of Section 325.31. We 
assume the result would be the same under the proposed Rule 511. 

It appears therefore that the only substantial difference between 
the Code rule and the Wisconsin rule, in respect to the nature or the 
identity of the prior testimony, is that the Code permits the use of 
testimony taken in a default action or proceeding, while the Wis- 
consin statute specifically excludes such testimony. This variance is 
a natural one because, as hereafter noted, Wisconsin stresses the right 
of the person against whom the testimony is offered to have had 








‘Wilson v. Noonan, 35 Wis. 321 (1874); McGeoch and another v. Carlson, 
96 Wis. 138, 71 N.W. 116 (1897); Howard v. Beldenville Lumber Co., 134 Wis. 
644, 114 N.W. 1114 (1908); Szeliwicki v. Connor Lumber & Land Co., 163 Wis. 
20, 156 N.W. 622 (1916); Lambrecht v. Holsaple, 164 Wis. 465, 160 N.W. 168 
(1916) ; Philbrook v. State, 216 Wis. 206, 256 N.W. 779 (1934); See also: Will of 
Bilty, 171 Wis. 20, 176 N.W. 220 (1920). 

* Wilson v. Noonan, 35 Wis. 321 (1874); McGeoch and another v. Carlson, 
96 Wis. 138, 71 N.W. 116 (1897); Howard v. Beldenville Lumber Co., 134 Wis. 
644, 114 N.W. 1114 (1908) ; Szeliwicki v. Connor Lumber & Land Co., 163 Wis. 
20, 156 N.W. 622 (1916); Lambrecht v. Holsaple, 164 Wis. 465, 160 N.W. 168 
(1916) ; Philbrook v. State, 216 Wis. 206, 256 N.W. 779 (1934); See also: Will of 
Bilty, 171 Wis. 20, 176 N.W. 220 (1920). 

In the McGeoch Case, supra, the testimony was offered by the executor of the 
deceased former plaintiff. 

* Nelson v. Ziegler, 196 Wis. 426, 220 N.W. 194 (1928); Drexler v. Zohlen, 216 
Wis. 483, 257 N.W. 695 (1934). 

* 187 Wis. 282, 202 N.W. 701 (1925). 

” 212 Wis. 386, 250 N.W. 8 (1933). 
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an opportunity to cross-examine the declarant. Rule 511 abolishes 
this prerequisite. 


WueERr_E Is THE Prior TESTIMONY ADMISSIBLE? 


A. Under the Model Code 


As a general rule, prior testimony has been admitted only in re- 
trials or in actions where the parties and issues have been the same 
as in the action in which the testimony was given. The Comment 
to Rule 511 states: “The Rule abolishes all these limitations and 
makes the former testimony admissible, wherever relevant,‘ regard- 
less of identity of parties or issues.” 


B. Under the Wisconsin Rule 


The statute provides that the prior testimony “shall be admissible 
in evidence in any retrial or in any other action or proceeding where 
the party against whom it is offered shall have had an opportunity 
to cross-examine said witness, and where the issue upon which it is 
offered is substantially the same as the one upon which it was taken.” 

As stated, most of the Wisconsin cases involving the use of prior 
testimony are retrials of the same action and are between the same 
parties, but it is neither necessary that it be such a retrial® nor that 
parties be the same.” 

The Wisconsin requirement that the testimony may be used only 
in an action where the party against whom it is offered shall have 
had an opportunity to cross-examine the witness, is strictly con- 
strued. In Jllinois Steel Co. v. Muza,™ the court stated: “. . . The 


*Relevancy is defined by Rule I (12) as follows: “Relevant evidence” means 
evidence having any tendency in reason to prove any material matter and includes 
opinion evidence and hearsay evidence. 

* Wilson v. Noonan, 35 Wis. 321 (1874) ; McGeoch and another v. Carlson, 96 
Wis. 138, 71 N.W. 116 (1897) ; Howard v. Beldenville Lumber Co., 134 Wis. 644, 
114 N.W. 1114 (1908); Szeliwicki v. Connor Lumber & Land Co., 163 Wis. 20, 
156 N.W. 622 (1916) ; Lambrecht v. Holsaple, 164 Wis. 465, 160 N.W. 168 (1916) ; 
Philbrook v. State, 216 Wis. 206, 256 N.W. 779 (1934); See also: Will of Bilty, 
171 Wis. 20, 176 N.W. 220 (1920). 

*State v. Anderson, 219 Wis. 623, 263 N.W. 587, (1935); Inda v. State, 198 
Wis. 557, 224 N.W. 733 (1929); Roberts v. Gerber, 187 Wis. 282, 202 N.W. 701 
(1925); Charlesworth v. Tinker and another, 18 Wis. 663 (1864), which was 
decided prior to the enactment of the statute. 

"Illinois Steel Co. v. Muza, 164 Wis. 247, 159 N.W. 908 (1916); Zimdars v. 
Zimdars, 236 Wis. 484, 295 N.W. 675 (1941). 

™ 164 Wis. 247, 159 N.W. 908 (1916). 
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essential thing is that the issue upon which such testimony is offered 
is substantially the same and that the objecting parties shall have had 
an opportunity of a full and adequate cross-examination and had the 
interest and motive to exercise this right that he has on the pending 
meses 










For Wuat Purpose Is THE Prior TESTIMONY ADMISSIBLE ? 





Rule 511 provides that the prior testimony is admissible only for 
such purposes as it was admissible when given. 

There appears to be little, if any, difference in this requirement 
and the Wisconsin rule that it is admissible “where the issue upon 
which it is offered is substantially the same as the one upon which 
it was taken.” It seems safe to say that under the Wisconsin Statute 
the issue upon which the testimony is offered need not be the major 
issue in either the case in which the testimony is taken or in the case 
in which it is offered.® 













Wuat Is Tue Errect Or THE AVAILABILITY Or UNAVAILABILITY 
Or THE DECLARANT? 








The essential difference between Rule 511 and the Wisconsin rule 
with respect to the availability of the declarant is this: In Wisconsin, 
prior testimony cannot be used if the witness is available; under 
Rule 511, the use of prior testimony lies in the discretion of the 
judge if the witness is available. As pointed out in the beginning of 
this note, Rule 511 need be resorted to only when the witness is 
available but is not present to testify. Under these circumstances the 
judge in his discretion may reject the prior testimony. 

And the Wisconsin rule is less liberal in another respect. Under 
Rule 511, as well as under Rule 503, prior testimony may be used 
if the witness is unavailable. That term is broadly defined in Rule 
I (15).® In Wisconsin, the testimony may be used only if the wit- 
ness is deceased or is “absent from the state.” 






















* Zimdars v. Zimdars, 236 Wis. 484, 295 N.W. 675 (1941). 
*Rule I (15) reads: “Unavailable as a witness” concerning a matter means 
exempted from testifying as to the matter on the ground of privilege, or dis- 
qualified from testifying as to the matter, or unable to testify because of death, 
or of physical or mental illness, permanent or temporary, or absent from the place 
of trial permanently or temporarily, if 

(a) the exemption, disqualification, inability or absence is not due to procure- 
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The Wisconsin cases generally indicate that mere absence from 
the state is sufficient.1° However, State v. Anderson,’ demonstrates 
that the statute cannot be taken literally. In this case, the defendants 
had been convicted of larceny. A deputy district attorney had testi- 
fied at the preliminary hearing that the defendants had admitted their 
guilt to him. This testimony was read in evidence upon the trial. 
This procedure was predicated upon an affidavit showing that the 
deputy district attorney was “in southern United States on his vaca- 
tion,” and that he left on November 10th, and would not return 
until approximately November 24th. 

The court recognized that the absence of a witness from the state 
is usually accepted as sufficient foundation for the admission of for- 
mer testimony. It decided, however, that justice demanded the grant- 
ing of a new trial. The court apparently was influenced by the tem- 
porary nature of the absence from the state, the fact that the deputy 
district attorney had not been cross-examined at the time of the pre- 
liminary hearing, and the fact that it felt that the deputy district 
attorney was not justified in leaving on a vacation, knowing that the 
case would be tried during his absence and that his testimony of such 
a vital nature would be read in evidence. 

Although the Wisconsin rule refers only to a deceased witness or 
a witness absent from the state, the testimony of a witness who is un- 
available by reason of mental or physical incapacitation—even though 
apparently located within the state—may be used under case law." 





ment or wrongdoing, for the purpose of preventing the witness from attending 

or testifying, by the party in whose favor a finding of unavailability is sought 

or to the culpable neglect of that party, and 

{b) the importance of the issue or the added reliability of the witness’s testi- 

mony in court or his deposition over his declaration does not justify the 

expense and inconvenience of procuring his presence or taking his deposition. 

* Lambrecht v. Holsaple, 164 Wis. 465, 160 N.W. 168 (1916); Will of Bilty, 
171 Wis. 20, 176 N.W. 220 (1920); Philbrook v. State, 216 Wis. 206, 256 N.W. 
779 (1934) ; See Inda v. State, 198 Wis. 557, 224 N.W. 733 (1929) for the degree 
of proof necessary to prove absence from the state. 

1 219 Wis. 623, 263 N.W. 587 (1935). 

™ Markowitz v. Milwaukee E.R. & L. Co.. 230 Wis. 312, 284 N.W. 31 (1939) ; 
Spencer v State, 132 Wis. 509, 112 N.W. 462 (1907). 

















DECLARATIONS AND REPUTATION CONCERNING 
FAMILY HISTORY, BOUNDARIES AND 
GENERAL HISTORY 


Evprep DEDE 


Rules 524 and 525 of the American Law Institute’s Model Code 
of Evidence regulate the admissibility of evidence of hearsay state- 
ments of matters concerning family history, boundaries, general his- 
tory and reputation. 

The matters included within “family history” are defined in the 
rules as birth, marriage, divorce, legitimacy, relationship by blood or 
marriage, race-ancestry, or other similar fact; those within ““bound- 
aries” as the boundaries of customs affecting land in the community ; 
and those within “general history and reputation” as events of gen- 
eral history of the community or of the state or nation of which the 
community is a part and of importance to the community, and family 
history, personal status or condition of a resident in the community, 
likely to be the subject of reliable repute. 

Rule 524 deals with family history and provides that evidence of 
hearsay statements in respect thereto is admissible if the unavailable 
declarant makes such statements (1) concerning himself, though he 
has no personal knowledge of the matter declared, or (2) concerning 
one related to him by blood or marriage or with whose family he is 
so intimately associated as to be likely to have accurate information 
in respect thereto and upon information so received, or upon reputa- 
tion in such a person’s family ; the judge may, in the exercise of his 
discretion, admit such evidence, notwithstanding the declarant is 
available as a witness. The rule provides further that evidence of 
hearsay statements of such matters is admissible as above stated, 
though made by one declarant to another declarant, provided both 
declarants are unavailable; and that reputation among members of 
the family of matters of family history of a member of such family by 
blood or marriage is admissible. 

Rule 525 deals with boundaries, general history and reputation, 
as above defined, and provides that evidence of hearsay statements 
in respect thereto is admissible, provided such reputation arose prior 
to the controversy. 

These rules both clarify and broaden the applicable comman law 
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rules. Wisconsin has one statute and a number of cases dealing either 
authoritatively or by dictum with the matters covered by Rules 524 
and 525, and such cases and statute will be considered as the provi- 
sions of the rules are discussed. Evidence of matters concerning 
family relationship in many instances almost necessarily involve 
double or multiple hearsay, since the declarant may have no means 
of acquiring personal knowledge of the matters declared. Rule 503 
of the Code, which admits evidence of single hearsay declarations’ 
if the judge finds that the declarant is unavailable as a witness or is 
present and subject to cross-examination, is obviously inadequate to 
cover the exceptions to the hearsay rule involving family history, 
reputation and other matters involving multiple hearsay and repute; 
hence, the necessity for Rules 524 and 525. 

The common law rule required that the declaration, to come with- 
in the pedigree exception to the hearsay rule, be made (1) before 
controversy, irrespective of whether or not the existence of the con- 
troversy was or was not known at the time of the declaration, (2) 
by a declarant related to the family or person whose pedigree is in 
issue (as distinguished from a family servant or intimate associate), 
(3) whose relationship is first established by independent proof or 
some evidence outside the declaration, although that fact may have 
been the very one which the declaration is to establish and (4) who 
is deceased. The Wisconsin cases, wherever they pass upon the sub- 
ject, are in accord with the common law rule. Rule 524 requires 
that the declaration be made before controversy, but does not require 
that the declarant be related to the other, provided the judge finds 
that he was otherwise so intimately associated with the other’s family 
as to be likely to have accurate knowledge concerning the matter 
declared, does not require that the relationship of declarant to the 
other be first established by any independent proof, and does not 
require that the declarant be deceased. The rule requires that the 
declarant ‘be “unavailable,” i.¢., that the proponent of the evidence be 





‘For the distinction between “declaration” and “statement”, and for double 
hearsay, see Rules 501, 530 and article by Glen Bell, supra, p. 415. 

* Richmond v. State, 19 Wis. 307 (1865) (doctor offered to testify that com- 
plainant in paternity suit told him who the father of the child was—evidence 
excluded, among other reasons, because declarant not dead); Thompson v. Nims, 
83 Wis. 261, 265, 53 N.W. 502, 17 L.R.A. 847 (1892) (witness offered to testify 
that 7, who was deceased, had stated that he had never married J, claimant to 
T’s estate—evidence excluded (cfr. Jones, Evipence, (4th ed.), $312) because 
statement not made in presence of claimant; 7’s brother and his wife offered to 
testify that they had concluded and believed that 7 and J were not married— 
evidence excluded because. so far as here pertinent, declarants not deceased and 
statement not made before controversy.) 
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unable to secure declarant’s testimony through no fault or procure- 
ment of his own. The rule further provides that a hearsay pedigree 
declaration containing within itself another hearsay pedigree declara- 
tion (W testifies that X said to W, “My grandmother told me—”) 
is admissible if the judge finds that both declarants are unavailable 
as witnesses. The common law rule, no Wisconsin case being found, 
supports this rule, provided the declarants are both deceased, and the 
other requisites of the pedigree exception are satisfied. 

Evidence of reputation among members of a family concerning 
family history is admissible; the admissibility thereof is in accord 
with the authorities, and with the Wisconsin cases. Such reputation 
may include an entry in a family Bible, an inscription upon a tomb- 
stone or in a registry book or some similar writing. 

Rule 525 deals exclusively with reputation and concerns itself 
with boundaries, general history and family history as above defined. 
Little change is made in the common law, the matter being one re- 
quiring statement and clarification of the law rather than change. 
There are no Wisconsin cases involving the admissibility of evidence 
of reputation concerning boundaries or general history; wherever 
such evidence was received, it was received without specific review 
upon appeal. 

At common law, general reputation outside the family as to pedi- 
gree was admissible on such issue, and Rule 525 admits such evi- 
dence, provided the judge finds the matters likely to have been the 
subject of a reliable repute in the community. The Wisconsin cases 
are fully in accord with the rule* except that the case of Estate of 
Dexheimer,** indicates that paternity may not be proved by general 





*Smith v. Smith, 140 Wis. 599, 602, 123 N.W. 146 (1909) (witness offered to 
testify what deceased mother of S had declared respecting S’s paternity—evidence 
received) ; Du Pont v. Davis, 30 Wis. 170, 178 (1872) (witness offered to testify 
what members of the immediate family of the deceased had said concerning such 
death—evidence received); Estate of Dexheimer, 197 Wis. 145, 221 N.W. 737 
(1928) (paternity established by testimony as to family reputation). 

* Ellis v. State, 138 Wis. 513, 523 (1909) (witness offered to testify as to repu- 
tation in community of maker of paper for solvency and financial responsibility— 
evidence received) ; McGoon v. Irvin, 1 Pinn. 526, 531 (1845) (witness offered to 
prove relationship of husband and wife by reputation in community—evidence 
admissible) ; Eaton v. Tallmadge, 24 Wis. 217, 221 (1869) (witness offered to 
prove general reputation in community that EZ was son of J—evidence admissible) ; 
Estate of Dexheimer, 197 Wis. 145, 221 N.W. 737 (1928) (establishment of mat- 
ters of family history and pedigree, except paternity, by general reputation in 
community); Wis. Stat. (1943), §327.19 (recital in respect to family history in 
conveyance recorded for twenty years or in will admitted to probate admissible 
in evidence). 

%° 197 Wis. 145, 151, 221 N.W. 737 (1928). 














i 


iH! 


. 
| 
| 














454 WISCONSIN LAW REVIEW Vol. 1945 


reputation, such indication being dictum in the opinion, and except 
that Section 327.19 of the Wisconsin Statutes broadens both the 
common law and Rule 525 in providing that general reputation as to 
matters of family history includes, without more, a recital in respect 
thereto contained in any deed, mortgage, land contract or other con- 
veyance duly recorded for twenty years or in any will admitted to 
probate.®” 

As above stated, the Code generally excludes multiple hearsay 
declarations, the usual and real danger of hearsay; the exceptions 
contained in Rules 524 and 525, while not as restrictive as the com- 
mon law, have their basis of exception in the reasons underlying the 
common law exceptions and have the added merit of clarity, definite- 
ness and uniformity, as well as the discretionary power of the judge 
to exclude matter of slight value. 


*» Rule 527 of the Code deals with Recitals in Dispositive Documents. 

















ADMISSION OF LEARNED TREATISES IN EVIDENCE 
WarrEN M. Dana 


One phase of the problem of the admission of hearsay evidence is 
treated in Rule 529 of the American Law Institute’s Model Code of 
Evidence. This rule deals with the admission in evidence of learned 
treatises and reads as follows: 


“A published treatise, periodical or pamphlet on a subject of 
history, science or art is admissible as tending to prove the truth 
of a matter stated therein if the judge takes judicial notice, or a 
witness expert in the subject testifies, that the writer of the 
statement in the treatise, periodical or pamphlet is recognized 
in his profession or calling as an expert in the subject.” 


This rule would be applied most frequently to the admission of 
medical writings, for out of the eleven cases found on the subject in 
Wisconsin, ten dealt with medical writings,’ and only one with other 
scientific writings. But the rule is not limited to medical works and 
includes writings on history, science, and art. 

It is to be noted that the rule would have its greatest effect on 
writings on the so-called inexact sciences. Writings on an exact 
science like mathematics have generally been admitted in evidence 
without question.* 

Rule 529 would reverse the existing rule in Wisconsin and the 
rule almost universally followed elsewhere on the admission of such 
writings as independent evidence on behalf of any party.4 The gen- 


*Luning v. The State, 2 Pinn. 215 (1849); City of Ripon v. Bittel, 30 Wis. 
614 (1872); Stilling v. The Town of Thorp, 54 Wis. 528, 11 N.W. 906 (1882) ; 
Knoll v. The State, 55 Wis. 249, 12 N.W. 369 (1882); Boyle v. The State, 57 Wis. 
472, 15 N.W. 827 (1883) ; Soquet v. The State, 72 Wis. 659, 40 N.W. 391 (1888) ; 
Kreuziger v. The Chicago & Northwestern Railway Company, 73 Wis. 158, 40 
N.W. 657 (1888); Zoldoske v. The State, 82 Wis. 580, 52 N.W. 778 (1892); 
Waterman v. The Chicago & Alton Railroad Company, 82 Wis. 613, 52 N.W. 247 
(1892) ; Bell v. Milwaukee Electric Railway & Light Company, 169 Wis. 408, 171 
N.W. 669 (1919). 

*Marsh Wood Products Company v. Babcock & Wilcox Company, 207 Wis. 
209, 240 N.W. 392 (1932). 

* Tucker v. Donald, 60 Miss. 460, 45 Am. Rep. 416 (1882); Annotation, Medi- 
ca! Books or Treatises as Independent Evidence, 65 A.L.R. 1106; Annotation. 
Admissibility in Evidence of Safety Codes Issued by Governmental Department 
or Commission, or Promulgated by Voluntary Associations, 122 A.L.R. 644. 

*Luning v. The State, 2 Pinn. 215 (1849); Stilling v. The Town of Thorp, 
54 Wis. 528, 11 N.W. 906 (1882); Boyle v. The State, 57 Wis. 472, 15 N.W. 827 
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eral rule is that medical and scientific books or treatises are not 
admissible to prove the truth of the statements therein contained.° 

The proposed rule would not work such a sweeping reversal of 
the Wisconsin law as to the admission of such evidence on cross- 
examination. Under the existing Wisconsin law such treatises are 
admissible for the purpose of impeaching an expert who has based 
his opinion on such treatises or has stated what such treatises con- 
tain. The treatises can be introduced in evidence to show that the 
expert was in error.® This is also the generally recognized rule out- 
side of Wisconsin.* 

However, where an expert testifies entirely from his own knowl- 
edge and experience, Wisconsin does not permit him to be impeached 
by reading into the record contradicting written authorities.’ Else- 
where, the rule is in conflict on this phase of the problem.® 

The leading case outside of Wisconsin on the admissibility of 
learned treatises on cross-examination is Laird v. Boston & Maine 
Railroad.** Here the court permitted the use of standard medical 
authorities to discredit an expert witness, even though such witness 
had not apparently referred to such authorities in his direct testi- 
mony. The court pointed out that experts are qualified as such be- 
cause of their study of the assertions of others respecting a given 
fields of learning ; that is, their opinions as experts are based largely 
on hearsay, and their qualifications as experts depend largely on 
their familiarity with the available hearsay on the particular subject. 
Hence, their qualifications are open to investigation, and the quali- 
fications of an expert can be tested by interrogating him to see 
whether he is versed in the recognized hearsay of his field. 

In Wisconsin’ and in other jurisdictions," under the guise of 





(1883) ; Soquet v. The State, 72 Wis. 659, 40 N.W. 391 (1888); Kreuziger v. 
The Chicago & Northwestern Railway Company, 73 Wis. 158, 40 N.W. 657 (1888) ; 
Zoldoske v. The State, 82 Wis. 580, 52 N.W. 778 (1892); Marsh Wood Products 
Company v. Babcock & Wilcox Company, 207 Wis. 209, 240 N.W. 392 (1932). 

* Annotation, Medical Books or Treatises as Independent Evidence, 65 A.L.R. 
1102. 

*City of Ripon v. Bittel, 30 Wis. 614 (1872). 

* Annotation, Use of Medical or Other Scientific Books or Treatises in Cross- 
Examination of Expert Witness, 82 A.L.R. 442. 

* Knoll v. The State, 55 Wis. 249, 12 N.W. 369 (1882). 

= 80 N.H. 377, 117 Atl. 591. 

* Annotation, Use of Medical or Other Scientific Books or Treatises in Cross- 
Examination of Expert Witness, 82 A.L.R. 448 ff. and 453 ff.; Kern v. Pullen, 
138 Oregon 222, 6 Pac. (2d) 224, 82 A.L.R. 434 (1931). 

* Bell v. Milwaukee Electric Railway & Light Company, 169 Wis. 408, 171 
N.W. 669 (1919); Waterman v. The Chicago & Alton Railroad Company, 82 Wis. 
613, 52 N.W. 247 (1892). 

" Laird v. Boston & M. R. R., 80 N.H. 377, 117 Atl. 591 (1922). Annotation, 
Use of Medical or Other Scientific Books or Treatises in Cross-Examination of 
Expert Witness, 82 A.L.R. 459 ff. 
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cross-examination, a party will not be permitted to get statements 
from learned authorities before the court and jury when such state- 
ments are not for the purpose of impeachment or testing the expert’s 
knowledge, but are solely for the purpose of getting such statements 
in evidence in the record. This is frequently accomplished by having 
an expert acknowledge that a certain author is a recognized authority 
on a subject and then asking if the witness has read the particular 
passage which counsel desires to get in evidence, and then proceeding 
to reach such passage.’” 

Rule 529 would put no restriction on the admissibility of learned 
treatises for the purpose of independent evidence or for the purpose 
of cross-examination, provided, “the judge takes judicial notice, or 
a witness expert in the subject testifies, that the writer of the state- 
ment in the treatise, periodical, or pamphlet is recognized in his pro- 
fession or calling as an expert in the subject.” 

Under the proposed rule, learned treatises could be used for cross- 
examination to the same extent as the testimony of another expert. 

There is need for a rule such as Rule 529 of the Model Code of 
Evidence. Material such as that contained in learned writings by 
recognized experts in the fields of history, science, and art, and espe- 
cially in the field of medical science, is generally regarded as of con- 
siderable probative value, as witnessed by the subterfuges and guises 
under which counsel now attempt to get such writings before the 
court and jury. Many and devious are the ways under which learned 
writings are now attempted to be brought before the court and jury; 
for example: counsel reads from the authority in the argument to the 
jury, or seeks to have the authority’s statement incorporated in the 
instruction to the jury.1* Counsel, after having a witness identify an 
author as standard in the profession, reads from that author into the 
record before the jury.’ A witness testifies to the standing of au- 
thors in the profession, then tells what each particular author says.” 
A witness gives an opinion as an expert, basing such opinion solely 
on the study of authorities.1* A witness who has had some personal 
experience bolsters his opinion by statements of standard authori- 





”™ Bell v. Milwaukee Electric Railway & Light Company, 169 Wis. 408, 171 
N.W. 669 (1919); Waterman v. The Chicago & Alton Railroad Company, 82 Wis. 
613, 52 N.W. 247 (1892). 

* Luning v. The State, 2 Pinn. 215 (1849). 

* Stilling v. The Town of Thorp, 54 Wis. 528, 11 N.W. 906 (1882). 

* Boyle v. The State, 57 Wis. 472, 15 N.W. 827 (1883). 

*Soquet v. The State, 72 Wis. 659, 40 N.W. 391 (1888); Kreuziger v. The 
Chicago & Northwestern Railway Company, 73 Wis. 158, 40 N.W. 657 (1888). 




















458 WISCONSIN LAW REVIEW [Vol. 1945 


ties..7 A witness admits a certain textbook as standard in the pro- 
fession ; then pictures from the text are attempted to be admitted in 
evidence.** Counsel attempts to impeach a witness on cross-examina- 
tion by reading from medical or other works, or offers the books in 
evidence. Counsel asks the witness if a certain author is considered 
an authority in the profession, and then reads from that author and 
asks the witness if he has ever read that quotation.”° 

It would seem that the law should acknowledge the probative 
value of learned writings by proven authorities. If such authorities 
are sufficient for the purpose of passing on knowledge to students and 
practitioners in such fields, they should be sufficient in the courtroom. 
If an authority on medicine is recognized so that his writings are used 
to instruct future doctors who will one day use the knowledge so 
gleaned to diagnose and treat a given condition of the body, the 
knowledge contained in that writing should be made available to the 
court in its attempts to find the facts of a given case. No good reason 
is seen for excluding from the courtroom the knowledge that is gen- 
erally used outside of the courtroom under the best scientific and 
educational processes of today to instruct and enlighten mankind. 
Rule 529 presents the opportunity to have such knowledge and in- 
formation made available for the decision of disputes in courts of law 
under fair and straightforward rules instead of under the guises and 
subterfuges under which such information is now gotten before the 
courts. 

The reasons put forth by the courts in refusing to admit in evi- 
dence learned writings by recognized authorities are five-fold: 


(1) Such evidence lacks the sanction of an oath.”4 
(2) There is no opportunity to cross-examine the authority.*? 





™* Zoldoske v. The State, 82 Wis. 580, 52 N.W. 778 (1892). 

**Marsh Wood Products Company v. Babcock & Wilcox Company, 207 Wis. 
209, 240 N.W. 392 (1932). 

* City of Ripon v. Bittel, 30 Wis. 614 (1872). 

* Bell v. Milwaukee Electric Railway & Light Company, 169 Wis. 408. 171 
N.W. 669 (1919); Waterman v. The Chicago & Alton Railroad Company. 8&2 
Wis. 613, 52 N.W. 247 (1892). 

™ Stilling v. The Town of Thorp, 54 Wis. 528, 11 N.W. 906 (1882); Annota- 
tion, Medical Books or Treatises as Independent Evidence, 65 A.L.R. 1104; Anno- 
tation, Admissibility in Evidence of Safety Codes Issued by Governmental De- 
partment or Commission, or Promulgated by Voluntary Associations, 122 A.L.R. 
644. 

* Stilling v. The Town of Thorp, 54 Wis. 528, 11 N.W. 906 (1882); Annota- 
tion, Medical Books or Treatises as Independent Evidence, 65 A.L.R. 1104; Anno- 
tation, Admissibility in Evidence of Safety Codes Issued by Governmental De- 
partment or Commission, or Promulgated by Voluntary Associations, 122 A.L.R. 
644. 





















May] A CODE OF EVIDENCE FOR WISCONSIN 459 


(3) Isolated passages from a writing may not give a fair state- 
ment of the writer’s views.** 


' (4) Changes in scientific knowledge may make the authority out- 
moded.** 


(5) Technical and scientific writings may not be understood by 
the laymen who comprise the jury.” 


The first objection, that such evidence lacks the sanction of an 
oath, is not a real objection in this day and age, and is a holdover 
of a form of the law intended as a guaranty of truthfulness, but 
which today has little guaranty to that effect. Furthermore, the 
treatises used would not have been written with an eye to their use 
in any particular case. Such writings are done by men of science and 
learning for the sole purpose of passing on their knowledge and 
theories to others. These writings are largely by men whose lives are 
dedicated to the search for truth and whose sole purpose in writing 
is to make such truths as they have found available to others. The 
nature of the writings is sufficient guaranty of the truthfulness of 
the authors, and an oath would add nothing to the quaranty of hon- 
esty in such evidence. 

The second objection, that there is no opportunity for cross- 
examination of the author of the learned writing, is perhaps of some 
validity. Yet, as pointed out above, the writers whose findings and 
opinions would come in evidence under the proposed rule, can be 
considered as having presented their findings free from any partisan 
considerations, which cannot be said of the testimony of all experts 
who are called and paid by a particular party. There can not help 
but be some bias, even unconscious, in the testimony of the most 
honest of a partisan expert, so that the need for cross-examination is 
present in his case. The need appears less urgent in the case of the 
writings of a disinterested authority who makes nothing from the 
lawsuit in question. It is true that learned writers may present con- 
flicting theories and opiniens which might be explained or reconciled 
on cross-examination, but the primary purpose of cross-examination 





* Boyle v. The State, 57 Wis. 472, 15 N.W. 827 (1883); Annotation, Medical 
Books or Treatises as Independent Evidence, 65 A.L.R. 1104. 

“Boyle v. The State, 57 Wis. 472, 15 N.W. 827 (1883); Annotation, Medical 
Books or Treatises as Independent Evidence, 65 A.L.R. 1104; Annotation, Admis- 
sibility in Evidence of Safety Codes Issued by Governmental Department or Com- 
mission, or Promulgated by Voluntary Associations, 122 A.L.R. 644. 

* Boyle v. The State, 57 Wis. 472, 15 N.W. 827 (1883); Annotation, Medical 
Books or Treatises as Independent Evidence, 65 A.L.R. 1104. 
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of experts under the adversary system is to test the qualifications of 
the expert, the truth of the testimony, and to bring out facts and 
information which may be withheld or not fully presented by the 
witness. The qualification of the learned author is taken care of by 
the proposed rule in requiring that he be recognized as an expert 
before his writing comes in evidence. It seems a reasonable assump- 
tion that a learned writer is not attempting to withhold information, . 
nor is he falsifying when he writes works that gain him recognition 
as an authority in his field. The purpose of scholarly works,—name- 
ly, to disseminate knowledge,—and the disinterested situation of the 
authors should be sufficient guaranty of truthfulness of the state- 
ments contained in such works without cross-examination. It is 
also to be remembered that both sides have the opportunity to pre- 
sent their authorities, and the proposed rule does not supplant the 
personal testimony of the expert witness who no doubt will still be 
relied on to a considerable extent. 

The third objection, that isolated passages from the writing may 
not present a fair view, should be overcome by the adversary system 
of lawsuits. It would be up to opposing counsel to see that the 
learned writer’s full statement is made available to the court and 
jury if a misleading portion has been put in evidence. 

The fourth objection, that scientific writings become outmoded, 
is of no consequence. Under the proposed rule the author must be 
shown to be a recognized author. An author whose writings and 
theories have been superseded is not going to be able to pass the test 
of being a recognized author under the proposed rule. 

The fifth objection to the admission of learned writings in evi- 
dence has considerable validity ; namely, that such writings may not 
be adequately comprehended by the laymen who comprise the court 
and jury. Admittedly, works on science, especially medical works 
which come in question most frequently, are written for students or 
practitioners in the field and suppose a certain amount of knowledge 
or background on the subject already in the reader. Medicine, and 
all sciences for that matter, have a nomenclature of their own which 
is often unintelligible to the layman. Since, under the proposed rule, 
if the author is properly vouched for, his writings cannot be barred 
from evidence by the hearsay rule, it appears that evidence may come 
in the record which is of little help to the court and jury in finding 
the facts. However, to counteract this, it will be supposed that the 
wise practitioner will see that the learned writings he wants to use 
in evidence will be clear and reasonably understandable to the layman, 
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and that any parts not comprehendible by the layman are adequately 
intérpreted by a qualified expert. It is apparent that the unscrupulous 
practitioner could probably offer more or less unintelligible learned 
writings, and then seek to interpret such writings as he saw fit in his 
argument to the jury. This danger should be adequately met by the 
adversary system whereby opposing counsel would see that a proper 
interpretation of such writings was placed before the court. How- 
ever, if unintelligible writings were the only evidence on a particular 
subject, so that their meaning could be twisted by counsel, the whole 
benefit supposed to flow from the statement of a disinterested man of 
learning would be lost. It seems that the court should have some 
discretion in barring from evidence writings which are obviously over 
the heads of laymen, unless properly interpreted by a qualified ex- 
pert. 

The final consideration is: Will the proposed rule work? For the 
answer we must look to the state of Alabama where such evidence 
has been received as independent evidence over a long period of 
years. The rule in Alabama dates back to the case of Stoudenmeier 
v. Williamson.** The rule of the Stoudenmeier Case has been fol- 
lowed to the present date in Alabama in cases principally involving 








*29 Ala. 558 (1857). The reasoning of the court in adopting such rule is 
stated as follows: 

“We think that medical authors, whose books are admitted or proven 
to be standard works with that profession, ought to be received in evidence. 
Should such works be obscure to the uninitiated, or should they contain 
technicalities, or phrases not understood by the common public, proper ex- 
planation should be offered, lest the jury be thereby misled. That was 
done in this case. The opinions of physicians, as experts, touching disease 
and the science of medicine, are, under all the authorities, admissible in 
evidence. If we lay down a rule which will exclude from the jury all evi- 
dence on questions of science and art, except to the extent that the witness 
has himself discovered or demonstrated the correctness of what he testifies 
to we certainly restrict the inquiry to very narrow limits. The brief period 
of human life will not allow one man, from actual observation and experi- 
ence, to acquire a complete knowledge of the human system, and its dis- 
eases. Professional knowledge is, in a great degree, derived from the books 
of the particular profession. In every step the practitioner takes, he is, 
perhaps, somewhat guided by the opinions of his predecessors. His own 
scientific knowledge is, from the necessities of the case, materially formed 
and moulded by the experience and learning of others. Indeed, much of 
the knowledge we have upon all subjects, except objects of sense, is derived 
from books and our associations with men. 

“Tt is the boast of this age of advancing civilization, that, aided and 
facilitated by the printer’s art, the collected learning of past ages has been 
transmitted to us. Shall we withhold the benefits of this heritage from the 
contests of the courtroom? We think not. Evidence drawn from this source 
being admissible, the question arises, in what form is it to be laid before 
the jury? Are opinions, derived from the perusal of books, and deposed 
to by witnesses, safer guides for that body than the books themselves are?” 
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medical works. However, the Supreme Court of Alabama in City of 
Dothan v. Hardy,” decided in 1939, reaffirmed the Alabama rule 
relative to the admission of learned treatises, and held that safety 
rules for the installation or maintenance of electrical lines issued by 
the Bureau of Standards of the Department of Commerce were ad- 
missible on the question of negligence under this rule. The court 
observed that on the decision of questions of law which is exclusively 
the court’s function, the court is guided by hearsay ; namely, reported 
cases and the writings of authorities on legal subjects. Yet, on the 
decision of a question of fact which is the peculiar function of the 
jury, the court assiduously bars the jury from access to authorities 
comparable to those on which the court rests its decisions of law in 
jurisdictions where learned treatises are barred under the hearsay 
rule. The court also notes that the Alabama rule has now been in- 
corporated in a statute of the state and concludes, “We have not 
found the ends of justice damaged by our rule, nor the difficulties of 
its applications very great.” 

It seems that Rule 529 of the Model Code of Evidence is a de- 
sirable step forward in the progress of the law of evidence to bring 
that law out of the shades of medievalism with its reliance on the 
efficacy of oaths as a guaranty of trustworthiness, into the day of the 
scientific process in the search for truth. 


™ 237 Ala. 603, 188 So. 264, 122 A.L.R. 637 (1939). 























NOTES AND COMMENTS 


Domestic Retations: Right Or Hussanp To Sue Wire For 
PerRsonAL Tort.—By its decision in Fehr v. General Accident Fire 
and Life Assurance Corporation,’ the Wisconsin Supreme Court 
became the first court of those holding the husband liable to the wife 
tor personal torts,” to unequivocally deny the liability of the wife for 
personal torts inflicted upon the husband. From the time of the 
Wait Case,® in 1926, which interpreted Wisconsin statutes as giving 
the married woman the right to maintain actions for personal torts 
against her husband, until the present, the court had never had occa- 
sion to decide the full effect of these statutes upon the husband's 
rights. Thus the Fehr Case presents not only new law, but also, 
a study in statutory interpretation which may influence future de- 
cisions in other states facing this problem. 

At common law, neither spouse could maintain a personal tort 
action against the other.° The courts first defended this conclusion 


1246 Wis. 228, 16 N.W. (2d) 787 (1944). 

? The following leading cases in this group are: Alabama: Johnson v. John- 
son, 201 Ala. 41, 77 So. 335 (1917); Arkansas: Fitzpatrick Adm’r v. Owens, 124 
Ark. 167, 186 S.W. 832 (1916); Katzenberg v. Katzenberg, 183 Ark. 626, 37 S.W. 
(2d) 696 (1931) (for negligent tort), modified by Roberson v. Roberson, 193 Ark. 
669, 101 S.W. (2d) 961 (1937); Colorado: Rains v. Rains, 97 Colo. 19, 46 P. (2d) 
740 (1935); Connecticut: Brown v. Brown, 88 Conn. 42, 89 Atl. 889 (1914); 
Bushnell v. Bushnell, 103 Conn. 583, 131 Atl. 432 (1925); New Hampshire: Gil- 
man v. Gilman, 78 N.H. 4, 95 Atl. 657 (1915); Howe v. Howe, 87 N.H. 338, 179 
Atl. 362 (1935); New York: Riemers v. Clark, 300 N.Y.S. 31 (1937); North 
Carolina: Roberts v. Roberts, 185 N.C. 566, 118 S.E. 9 (1923); Crowell y. 
Crowell, 180 N.C. 516, 105 S.E. 206 (1920); Roberts v. U.S. Fidelity & Guarnty 
Co., 188 N.C. 795, 125 S.E. 611 (1924); Shirley v. Ayres, 201 N.C. 51, 158 S.E. 
840 (1931); North Dakota: Fitzmaurice v. Fitzmaurice, 62 N.D. 191, 242 N.W. 
526 (1932) (for negligent tort, the state being without any previous precedent 
from cases of wilful tort); Oklahoma: Fiedeer v. Fiedeer, 42 Okla., 124, 140 P.. 
1022 (1914); Courtney v. Courtney, 184 Okla., 395, 87 P. (2d) 660 (1938) ;. 
South Carolina: Prosser v. Prosser, 114 S.C. 45, 102 S.E. 787 (1920) (for wilful! 
tort); South Dakota: Scotvold v. Scotvold, 68 S.D. 53, 298 N.W. 266 (1942) ; 
Wisconsin: Wait v. Pierce, 191 Wis. 202, 209 N.W. 475 (1926) (for negligent tort, 
the state being without any previous precedent from cases of wilfull tort). 

* Wait v. Pierce, 191 Wis., 202, 209 N.W. 475, 48 A.L.R. 276 (1929). 

*Fehr v. General Accident Fire and Life Assurance Corporation, 246 Wis. 228. 
232, 16 N.W. (2d) 787, 789 (1944). 

*Freethy v. Freethy, 42 Barb. 641 (N.Y 1865); Peters v. Peters, 42 Ia. 182 
(1875); Libby v. Berry, 74 Me. 286, 43 Am. Rep. 589 (1883); Nickerson v. 
Nickerson, 65 Tex. 281 (1886); Sykes v Speer, 112 S.W. 422 (Tex Civ. App. 
1908) ; Thompson v. Thompson, 218 U.S. 611, 31 Sup. Ct. 111, 54 L. ed. 1180, 
30 L.R.A., (N.S.), 1153, 21 Ann. Cas. 921 (1910); Viguerie v. Viguerie, 133 La. 
406, 63 So. 89 (1913); Rogers v. Rogers, 256 Mo. 200, 177 S.W. 382 (1915), 
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as a logical consequence of the old legal fiction that husband and wife 
were one during coverture.® Later, the courts increasingly empha- 
the effective remedies already open to.the wife for relief in criminal 
and equity courts.° 

Increasingly, however, many legislatures framed statutes altering 
these common law disabilities, and as a result, the courts soon en- 
countered knotty problems of statutory interpretation.? The ma- 
jority of the courts confronted with such legislation refused the wife 





Cootey, Torts, (1st ed. 1933) 632; Mappen, Domestic RELATIONS, (Ist ed. 1931) 
220; Prosser, Torts, (1st ed. 1941) 898. Haglund, Tort Actions Between Hus- 
band and Wife, (1939) 27 Geo. L.J., 697, 704; McCurdy, Torts Between Persons 
in Domestic Relation, (1930) 43 Harv. L.R. 1030, 1033. 

* Phillips v. Barnett, 1 Q.B. Div. 436, 439, 441 (1876); Abbott v. Abbott, 67 
Me. 304, 306, 307 (1878); Freethy v. Freethy, 42 Barb. 641 (N.Y. 1865); Strom 
v. Strom, 98 Minn. 427, 107 N.W. 1047, 6 L.R.S., (N.S.) 91, 116 Am. St. Rep. 
387 (1906). Harper, Torts, (ist ed. 1933) 632; Mappen, Domestic RELATIONS, 
(Ist ed. 1931) 220, 221; Prosser, Torts, (1st ed. 1941) 898. 
sized the “unhealthy” effect of such suits upon “public policy,”? and 


*Thompson v. Thompson, 218 U.S. 611, 617, 618, 31 Sup. Ct. 111, 54 L. ed. 
1180, 30 L.R.A., (N.S.), 1153, 21 Ann. Cas. 921 (1910); Peters v. Peters, 156 
Cal. 32, 103 P. 219, 23 L.R.A. (N.S.) 699 (1909); Bandfield v. Bandfield, 117 
Mich. 80, 82, 75 N.W. 287, 288 (1898); Lillienkamp v. Rippentoe, 133 Tenn. 57, 
179 S.W. 628, 629, L.R.A., 1916 B, 881, Ann Cas. 1917 c, 901, (1915); Schultz v. 
Christopher, 65 Wash. 496, 118 P. 629, 631, 38 L.R.A. (N.S.) 780 (1911); David 
v. David, 161 Md. 532, 157 Atl. 755 (1932); Emerson v. Western Seed and Irri- 
gation Co., 116 Neb. 180, 216 N.W. 297, 298 (1927); Leonardi v. Leonardi, 21 
Ohio App. 110, 153 N.E. 93, 94 (1925); Comstock v. Comstock, 106 Vt. 50, 169 
Atl. 903, 906 (1934); Poling v. Poling, 116 W.Va. 187, 179 S.E. 604, 607 (1935) ; 
Mc Curdy, Torts Between Persons in Domestic Relation, (1930) 43 Harv. L.R. 
1030, 1052. 

*Freethy v. Freethy, 42 Barb. 641 (N.Y. 1865); Abbott v. Abbott, 67 Me. 
304, 307 (1877); Bandfield v. Bandfield. 117 Mich. 80, 83 (1898); David v. 
David, 161 Md. 532, 157 Atl. 755, 758 (1932) Coorey, Torts, (3d ed. 1906) 474, 
Prosser, Torts, (Ist ed. 1941) 898, 903, Mc Curdy, Torts Between Persons in 
Domestic Relation, (1930) 43 Harv. L.R. 1030, 1052. 

* The legislatures of many states worded the statutes as though the wife might 
sue and be sued as if she were sole, thus raising a question of the extent of the 
legislative intent. See: Ata. Cope Ann. (Michie, 1928) §8268; Ark. Acts (1915) 
684, Acts (1919) No.66, p.36; Car. Cope Civ. Proc. (Deering, 1931) §370; CoLo. 
Comp. Laws (1921) §5577; Conn. Gen. Stat. (1909) §5154; Der. Rev. Cope 
(1915) $3048; D.C. Copes (1901) §1155; Ga. Rev. Srar. (1909) §1735; Ix. 
Rev. Srat. Ann. (Smith Hurd 1929) c.68, §7; Inp. Star. ANN. (Burns 1926) §262 
and §8751; Ia. Cope (1927) §10462; Ky. Star. Ann. (Carrol 1930) §2128; Me. 
Rev. Stat. (1930) c.74, §5; Mp. Ann Cope (Bagby 1924) Art. 45, §5; Micu. 
Comp. Laws (1915) $1235; Minn. Stat. (Mason 1927) §8616; Miss. Cope Ann. 
(1930) c. 36, $1940, $1941; Mo. Rev. Stat. (1929) §2998; Mont. Rev. Copes ANN. 
(1921) §5809; Nes. Comp. Srat. (1929) §20, §305; N.H. Pub. Laws (1926) 
c. 288, §2; N.J. Comp. Stat. (1910) p.3236, §12a; N.Y. Laws, (1937) c.669, §57; 
N.C. Cope (1931) §454; N.D. Comp. Laws Ann. (1913) §4411; Oxra. Rev. Laws 
(1910) $3363; R.I. Gen. Laws (1896 c. 194, §16; S.C. Cope (1932) §400; S.D. 
Comp. Laws (1929) §170; Tenn. Cope Ann. (Will Shan. S. Harsh, 1932) §8460; 
Tex. Srar. (1928) Art. 1983; Va. Cope (1930) §5134; Was. Rev. Strat. ANN. 
(Remington, 1922) $6901, (5926); W. Va. Cope (1932 §4749; Wrs. Stat. (1944) 


$246.07, §6.015. 
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the right to bring suits for personal tort injuries against the husband, 
contending that the legislatures intended only to permit the wife to 
maintain actions against third parties for personal injuries, without 
joining the husband to the suit, as was necessary at common law.’ 

Wisconsin adopted the common law view of the rights of spouses, 
with the great bulk of the common law, in the Constitution of 1848, 
but by 1850, statutory modification of the rights of married women 
had begun.!* By a statutory amendment of 1881, the married woman 
was first given the right to “bring and maintain an action in her own 
name for any injury to her person or character as if she were sole.’’!% 
This amendment did not specifically exclude the husband as a party 
against whom such action might be brought, nor does the present 
statute formed from it. Yet not until 45 years later, did the supreme 
court decide whether the husband was included.'* 





” Peters v. Peters, 156 Cal. 32, 103 P. 219, 23 L.R.A. (N.S.) 699 (1909); 
Rogers v. Rogers, 265 Mo. 200, 177 S.W. 382 (1915); Lillienkamp v. Rippentoe, 
133 Tenn. 57, 179 S.W. 628 (1916); Schultz v. Christopher, 65 Wash. 496, 118 
P. 629, 38 L.R.A. (N.S.) 780 (1911); Plotkin v. Plotkin, 2 W.W. Harr. (Del. 
1924), 125 Atl. 455 (1924); Heyman v. Heyman, 18 Ga. App. 634, 92 S.E. 25 
(1917) ; Dishon’s Adm’r v. Dishon’s Adm’r, 187 Ky. 497, 219 S.W. 794, 13 A.L.R. 
625 (1920); Austin v. Austin, 136 Miss. 61, 100 So. 591, 33 A.L.R. 1388, (1924) ; 
Oken v. Oken, 44 R.I. 291, 117 Atl. 357 (1922); Keister’s Adm’r v. Keister’s 
Ex’rs, 123 Va. 157, 96 S.E. 315, 1 A.L.R. 439 (1918); Spector v. Weisman, 59 
App. D.C. 280, 40 F. (2d) 792 (1930); Blickenstaff v. Blickenstaff, 89 Ind. App. 
529, 167 N.E. 146 (1929); Re. Dolmage’s Estate, 203 Ia. 231, 212 N.W. 533, 
(1927) ; Sacknoff v. Sacknoff, 131 Me. 280, 161 Atl. 669 (1932); David v. David, 
161 Md. 532, 157 Atl. 755 (1932); Harvey v. Harvey, 239 Mich. 142, 214 N.W. 
305 (1927); Kelly v. Williams, 94 Mont. 19, 21 P. (2d) 58 (1933); Gray v. Gray, 
87 N.H. 82, 174 Atl. 508, 94 A.L.R. 1404 (1934); Leonardi v. Leonardi, 21 Ohio 
App. 110, 153 N.E. 93 (1926); Comstock v. Comstock, 106 Vt. 50, 169 Atl. 903 
(1934) ; Poling v. Poling, 116 W. Va. 187, 179 S.E. 604 (1935); Kaczorowski v. 
Kalkosinski, 321 Pa. 438, 184 Atl. 663 (1936); Karalis v. Karalis, 231 Minn. 31, 
4 N.W. (2d) 632 (1943); Broadus v. Wilkenson, 281 Ky. 601, 136 S.W. (2d) 
1025 (1940). Harper, Torts, (ist ed. 1933) 632, 633; Mappen, Domestic REtA- 
TIONS, (1st ed. 1931) 221; Prosser, Torts, (1st ed. 1941) 901. 

™ Wis. Const. Art. 14, §13. 

"Wis. Laws 1850, c.44, §$§1,2,3. This was an act to provide for the protection 
of married women in the enjoyment of their own property. The provisions of 
this act are embodied in Wis. Stat. (1943) §§246.01, 246.02, 246.03. 

“The amendment amended Wis. Laws 1872, c. 155, $3, giving a married 
woman the right to sue in her own name and have all the remedies of a single 
woman with respect to her earnings, and she was made liable to suit as if a feme 
sole for the recovery of her antenuptial debts, and execution could be levied on 
any judgement against her, as against other judgement debtors, with the exception 
that body execution would not issue. Wis. Laws, 1872, c. 55, §3, was carried into 
Rev. Stat. (1878) as §2345, and is the basis of Wis. Stat. (1943) $246.07. The 
amendment, Wis. Laws 1881, c. 99, added thereto, the following: “And any 
married woman may bring and maintain an action in her own name for any 
injury to her person or character the same as if she were sole, and any judgement 
recorded in such action shall be the separate property and estate of such married 
woman, provided that nothing herein contained shall affect the right of the hus- 
band to maintain a separate action for any such injuries as now provided by law.” 
“Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 48 A.L.R. 276 (1926). 
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During the years between 1881 and 1926, however, various as- 
pects of the problem of married women’s rights arose to vex bench 
and bar,’® leading the legislature, in 1921,?* to further define the 
legal relationship. The statute of 1921 on the subject of married 
women’s rights proclaimed that women should have the “same rights 
and privileges under the law as men,” in certain specifically enumer- 
ated cases, and “in all other respects.”?7 

The Supreme Court of Wisconsin first undertook to interpret the 
legislative intent as to the right of spouses to maintain actions against 
each other for personal tort injuries, in 1926, in the case of Waite v. 
Pierce, a case involving the liability of a husband to his wife for 
injuries incurred through the negligence of the husband’s employee."* 
The court based its decision, allowing recovery, upon the content of 
each of the statutes covering the subject, notwithstanding the differ- 
ence in the scope of the statutory wording.’® The difference in the 
scope of the statutory language endowed the majority opinion with a 
certain ambiguity as to how far the court meant to go in altering the 
rights of the spouses. 

On the one hand, the court held that, “under the Amendment of 
1881, a wife may bring an action against her husband for injuries to 
her person or character the same as she might do if she were a 
feme sole.”*° Construing these words literally, as the court indicated 
it was doing, the husband thus became the inferior of the wife, for 


™ See: Haydock Carriage Co. v. Pier, 74 Wis. 582, 590, 43 N.W. 502 (1889) ; 
Duffies v. Duffies, 76 Wis. 374, 45 N.W. 522, 8 L.R.A. 420, 20 Am. Stat. Rep. 79 
(1890), holding that, in spite of the broad language in Wis. Laws 1881, c. 99, 
a wife could not maintain an action for alienation of the husband’s affections. 
The rule of the Duffies case was modified by c. 17, Laws of 1905, which amended 
c. 99, Laws of 1881, by providing specifically that the wife should have the right 
to maintain action “for the alienation and the loss of affection and society of her 
husband.” 

*In 1921, the legislature adopted chapter 529, Laws of 1921, now §6.015, of 
the Wisconsin Statutes. 

™ Wis. Laws 1921 c. 529. (Wis. Stat. 1943, §6.015). The statute in its entirety 
reads: “Women shall have the same rights and privileges under the law as men 
in the exercise of sufferage, freedom of contract, choice of residence for voting 
purposes, jury services, holding office, holding and conveying property, care and 
custody of children, and in all other respects. The various courts, executive, and 
administrative offices, shall construe the statutes where the masculine gender is 
used, to include the feminine gender, unless such construction will deny to females 
the special protection and privileges which they now enjoy for the general welfare. 
The courts, executive, and administrative officers, shall make all necessary rules 
and provisions to carry out the intent and purposes of this statute.” 
* Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 476 (1926). 
* Ibid. 477, 478. 
* Ibid. 480. 
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the amendment made no mention of emancipating him from common 
law disabilities?" 

Yet on the other hand, in supporting its decision with the words 
of the 1921 statute, the majority said, “it seems too clear for argu- 
ment, that section 6.015 further modified the rights of husband and 
wife as they existed at common law, and that it was designed to place 
them on a basis of equality before the law, not only in the particulars 
mentioned, but in all other respects.”** With these words, the ma- 
jority. indicated that “equality” existed between the spouses, imply- 
ing an equal right of each to sue the other in tort as among the 
“other respects” in which they were equal. It was not until twenty 
years later, however, that the court had to face this dilemma.** In 
1926, when the point was not before them in the Waite Case, the 
majority of the court gave no indication as to the state of the law. 

Justice Eschweiler, in strong dissent, however, contended that the 
legislative intent in framing these two statutes, was not to modify 
the relationship between husband and wife in respect to personal 
tort.2* Further, he foresaw that the interpretation of the majority of 
the court must completely abrogate the common law doctrine, ex- 
tending even to the parent-child relationship, regardless of which 
statute the court intended as the basis for their extension of married 
women’s right.25 Although the amendment of 1881 nowhere referred 
to the husband’s rights,?® Eschweiler stated that, “the standard hav- 
ing been now fixed as of legislative creation and determination, no 
method is or probably well can be pointed out for judicial limitation 
or discrimination. The common law on this subject must be consid- 
ered as all swept away or not at all; no half way stopping place is 
indicated.”*7 Then, turning to the other statute on which the ma- 
jority grounded its position, he added, “no aid can properly be had 
to the conclusion of the majority here, by section 6.015, c.529, of 





** Ibid. 478, §3. The court’s words are: “We must presume that the legislature 
meant exactly what it said, and when it said a married woman might bring an 
action as if she were a feme sole it meant bring an action against any person who 
did injury to her person or character, even though that person were her husband; 
otherwise there was a limitation upon her rights which she would have had as a 
feme sole.” 

* Ibid. §4. 

“Fehr v. General Life and Fire Assurance Corporation, 246 Wis. 228, 232, 16 
N.W. (2d) 787, 789 (1944). 

* Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 481, 48 A.L.R. 276 (1926). 

* Ibid. 

* Wis. Laws 1881, c.99. 

** Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 482, 48 A.L.R. 276 (1926). 

* Id. 478, Wis. Laws 1921, c. 529, Wis. Stat. (1943) §6.015. 
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1921, because from its very title it was ‘to remove discriminations 
against women and to give them equal rights before the law,’ and 
clearly ought not to be construed as creating new rights or superior 
rights.”*® The exact state of the law in Wisconsin remained un- 
settled, however, until, in deciding the case of Singer v. Singer, in 
April of 1944, the court gave a definite indication of its position.*° 

Singer v. Singer involved a suit by a wife against her husband for 
maintaining a conspiracy to commit her to an insane asylum. The 
problem of the right of a husband to maintain an action against the 
wife for personal torts was in no way involved, but the court saw 
fit, by way of dictum, to indicate strongly that the rights of the wife, 
in the matter of personal tort actions between the spouses, were not 
only equal but superior to the rights of the husband.*! It based this 
dictum directly upon the wording of section 246.07, (formed from 
the amendment of 1881) pointing out that “there is no provision in 
our statutes which authorizes a husband to maintain an action for a 
wrong done him by his wife. In that respect her rights are superior 
to his. It is to be noted that while section 246.07 authorizes a married 
woman to maintain an action for any injury done her person or 
character, the same as if she were sole, . . . the statute does not say 
that she may be sued the same as if she were sole.”®* Nowhere did 
the court discuss the effect of 6.015, the “equality” statute, upon this 
relationship. Nor did the court further interpret the implications of 
this broadly worded statute, when, six months later,®* it decided the 
Fehr Case.*4 

The case of Fehr v. General Accident Fire and Life Assurance 
Corporation, commenced in 1943,%° directly presented the question of 
the wife’s liability for personal tort injuries inflicted upon the hus- 
band. The husband, seriously injured by the wife’s negligent opera- 
tion of an automobile, sued the wife and her insurer.** In its unani- 
mous opinion, the court applied the dictum in the Singer Case, that 
under the present state of the law in Wisconsin, in this respect, the 
husband is now the inferior, not the superior of the wife. 


* Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 483, 48 A.L.R. 276 (1926). 

Singer v. Singer, 245 Wis. 191, 14 N.W. (2d) 43 (1944). 

™ Ibid. 47. 

8 Ibid. 

* The court rendered its decision in the Fehr Case, Dec. 19, 1944. Fehr v. 
General Accident Fire and Life Assurance Corporation, 246 Wis. 228, 16 N.W. (2d) 
787 (1944). 

* Ibid. 

* Ibid. Tried in the circuit court for Milwaukee county. 

* Id. 788. 

















May] NOTES AND COMMENTS 469 


The court recognized that the decision on this point must depend 
upon the interpretation of sections 246.07, and 6.015, of the statutes, 
but at the outset, it denied the contention that these sections estab- 
lished any equality among the spouses.*? “We fail to find such lan- 
guage in the statutes, and certainly hesitate about legislating by 
inference,” the court said, and added that the decision of Wait v. 
Pierce in no way construed these statutes as modifying the rights of 
the husband.** As in the Singer Case, the entire opinion emphasizes 
a literal interpretation of the wording of section 246.07, which said 
only that, “every married woman may bring and maintain an action in 
her own name for any injury to her person or character, the same as 
if she were sole.”°® In so doing, the court maintains a logical line of 
reasoning throughout its development of this aspect of Wisconsin 
law. But in so emphasizing the language of one of the statutes upon 
which it bases its position, and granting so little significance to the 
wording of section 6.015, which contains much the broader language 
of the two, the court leaves the implications of the latter statute open 
tc controversy, and, perhaps, to further legislative determination.“ 








* Ibid. 

* Ibid. The court added: “The statutes in question were passed to enlarge 
the rights and privileges of married women, and not to create and enlarge liabili- 
ties except as specifically provided.” 

* Ibid. 789. At one point the court said: “It is to be noted that while $246.07 
authorizes a married woman to maintain an action for any injury done her person 
or character the same as if she were sole, and authorizes her to maintain such an 
action against her husband as was held in Wait v. Pierce, 191, Wis. 202, 209 N.W. 
475, 48 A.L.R. 276 (1926) the Statute does not say that she may be sued as if 
she were sole.” 

“On Feb. 7, 1945, a bill was introduced into the Wisconsin Assembly, “to 
amend §246.07 of the statutes, relating to clarification of liability of a married 
woman for damage to persons and property.” The bill provides that $246.07 be 
amended to read: “Every married woman may sue in her own name and shall 
have all the remedies of an unmarried woman in regard to her separate property 
or business and to recover the earnings secured to her by sections 246.05 and 
246.06, and shall be liable to be sued in respect to her separate property or busi- 
ness, and judgment may be rendered against her and be enforced against her and 
her separate property in all respects as if she were unmarried. A married woman 
shall be liable for damages to person and property of all persons, includnig her 
husband, resulting from her negligent acts. It was the intent of the legislature 
in the adoption of this section originally to place a husband and wife on a basis 
of equality that either might maintain an action for such damages against the 
other. Any married woman may bring and maintain an action in her own name 
for any injury to her person or character the same as if she were sole. She may 
also bring and maintain an action in her own name, and for her own benefit, for 
the alienation and the loss of the affection and society of her husband. Any 
judgment recovered in any such action shall be the separate property and estate 
of such married woman. Nothing herein contained shall affect the right of the 
husband to maintain a separate action for any such injuries as are now provided 
by law.” Wis. Assembly Bill. No. 171 A. (The Bill has been referred to the 
Assembly Judiciary Committee for a hearing.) 
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This seems especially true in the light of the importance which the 
court itself attached to section 6.015, in its opinions in Waite v. 
Pierce,“ and Fontaine v. Fontaine.* 

Aside from its value as the culmination of twenty years of statu- 
tory interpretation, the chief significance of the Fehr Case lies in the 
fact that it marks the first direct decision of any supreme court in 
the country, permitting a wife to maintain an action against the hus- 
band for personal torts, to deny the husband a similar right.** It 
decides Wisconsin law on the subject for the present,** and sets a 
precedent for other courts of the “minority group” which have not 
as yet dealt specifically with the problem.* 





“191 Wis. 202, 209 N.W. 475, 48 A.L.R. 276 (1926). 

“205 Wis. 570, 238 N.W. 410 (1931). In the Fontaine Case, the court went so 
far as to state that, “the decision in that case, (Wait v. Pierce), was planted 
squarely upon our statute, §6.015, which was construed as authorizing an action 
by the wife against the husband under such circumstances.” 

“New York, by express legislative provision, permits each spouse to sue the 
other for personal tort injuries. N.Y. Laws, 1937, c. 669, §57. The section pro- 
vides in part: “A married woman has a right of action against her husband for 
his wrongful or tortious acts resulting to her in any personal injury as defined in 
§37a of the general construction law, or resulting in injury to their property as if 
she were unmarried, and she is liable to her husband for her wrongful or tortious 
acts resulting in any such personal injury to her husband, or to his property, as 
if they were unmarried.” Principal cases decided under these provisions are: 
Riemers v. Clark, 300 N.Y.S. 31 (1937); Weidlich v. Weidlich, 30 N.Y.S. (2d) 
326, 177 Misc. 246 (1942); Stonborough v. Preferred Accident Ins. Co. of N.Y., 
40 N.Y.S. (2d) 480 (1943). 

“ See footnote 40. 

“Some courts of the majority as well as some of the minority group, have 
commented upon the right of a husband to maintain a personal tort action against 
the wife, in jurisdictions allowing suits by the wife against the husband. The 
Wyoming court, in denying the wife the right to maintain such an action under 
a statute providing that the wife might “sue and be sued as if she were sole,” 
stated that: “the husband would have to be held to have been accorded the same 
privilege, otherwise the unusual situation would be presented of the wife having 
a cause of action against her husband for negligence, while the husband would 
have no such right against the wife.’ McKinney v. McKinney, 59 Wyo. 204, 
135 P.(2d) 940 (1943). Under a similar statutory provision, the Mississippi 
court, also denying the wife the right to sue the husband for personal tort, said, 
however: “if the appellant’s (pl. wife’s) contention were sound, we would have 
the novel situation of the wife having a cause of action against her husband for a 
personal tort, while the husband would have no such right against his wife, for 
there is nothing in our Constitution or Statutes which gives any such right to the 
husband.” Austin v. Austin, 136 Miss. 61, 100 So. 591 (1924). Arkansas and 
North Carolina, both allowing the wife to sue the husband for personal torts. 
have given strong indications of their view of the husband’s rights in this matter. 
North Carolina indicated that it might give the husband the right to sue, in its 
opinion on the case of Shirley v. Ayres, 201 N.C. 51, 158 S.E. 840 (1931). How- 
ever, the Arkansas court indicated that it would not allow such right, under a 
statute similar to the Wisconsin statutes on the subject. In deciding Fitzpatrick 
v. Owens, a case asserting the right of the wife to bring such a suit, the court 
said: “Again, it is said against this construction of the statute, (i.e., that a wife 
can sue her husband for personal tort) that it confers a greater right upon the 
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wife than it does upon the husband. That may be true, and still the statute is in 
accord with previous legislation which gives the wife greater rights than her 
husband. It was within the power of the legislature to give the wife new rights 
upon the husband, and that view of it does not militate against the validity of the 
statute, nor does it prevent that construction being placed upon it.” Fitzpatrick 
v. Owens, 124 Ark.. 167, 186 S.W. 832 (1916). For other views on the subject 
of the right of the husband to maintain a personal tort action against the wife, 
see: Haglund, Tort Actions Between Husband and Wife, (1939) 27 Gro. L.J. 697, 
721; McCurdy, Terts Between Persons in Domestic Relation, (1930) 43 Harv. 
L. Rev. 1030, 1054; Harper, Torts, (Ist ed. 1933) 633; Mappen, Domestic RE- 
LATIONS, (ist ed. 1931) 220, 225. 


Don WILLIAM KRUEGER 








